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% NE would think, chat nothing mould be Beller n by 
Men. than the firſt Principles of thoſe Laws, which re 
late the Behaviour of private Perſons, as well as the 

der of that Society, in which they 
even thoſe who have no Knowledge of Ry Ref: on, by 0 1 4 
we learn what theſe Principles are, ſnould at leaſt diſcover chem in 
their own eg, ſince 24 are engraven on the Table of our Heart 

by Nature: yet it plainly appears, that the moſt learned of 
thoſe who Ear e of that which we call Religion, knew 
them ſo little, that they have eſtabliſh d' ſuch Rules as violate and 
deſtroy them. 

As for inſtance, the Romans who ctiltivated the Civil Laws ate 
all other Nations, and have made To great a number of them which 
are very juſt, did nevertheleſs, after the manner of other People, 

ive Ligence to take away the Lives of their Slaves, and their own 

hildren ?: Anat Power, which gave them the Title of a Fa- 
ther and a Ma diſpenſe with the Laws of Humanity. 

This extreme Oppoſition between the Equity, which clearly ap- 

in thefe Jett aws made by the Romans, and the Inhumani 

of that Licence, plainly diſcovers, that they were ignorant, of t 
1 1 even of that Juſtice which they knew; ſince they atlłed ſo 
. y contrary to the deſigu of thoſe. Principles, whic ' afe' the 
oundations of all the Juſtice and Equity as. dis in [their other 
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3 Of LAWS in General. Chap. 1. 
This is not the only Error from whence we may conclude how 
much they were Strangers to the true meaning of thoſe Princi- 
ples; we have another very remarkable Proof of it from the Idea, 
which their Philoſophers have given of the Origine of humane So- 
ciety, whereof theſe Principles are the Foundation. For ſo far were 
they from diſcovering and perceiving how to form an Union among 
Men, that they imagined Mankind lived at firſt like favage Beaſts in 
the Fields,- without any Converſation, Correſpondence with, or Re- 
lation to one another, until at laſt a Thought came into one of their 
Heads, that they might be join'd together in Society, and then he 
* to civilize the reſt, and treat with them how to form it. | 

ſhall not ſtop here to conſider the Cauſes of that ſtrange Con- 

trariety of Light and Darkneſs, which is to be met with among all 
the molt learned Heathens, and how they could know ſo many Rules 
of Juſtice and Equity, without perceiving thoſe Principles on which 
they depend. he firſt Elements of the Chriſtian Religion explain 
this Riddle ; and what they teach us of the State of Man, diſcovers 
to us the Cauſes of that Blindneſs, and at the ſame time ſhews us, 
what are theſe firſt Principles which God has eſtabliſhed, as the Foun- 
dations of all Order in humane Society, and what are the Fountains 
of all the Rules of Juſtice and Equity. 

II. But although theſe Principles are not known to us, but by the 

{Principles Light of Revelation, yet that Light diſcovers them to us ſo clearly 

in our own Nature, that we plainly perceive no Man can be igno- 

rant of them, but he that does not know himſelf ; and conſequent- 

ly, that nothing is more aſtoniſhing than that Blindneſs, which de- 

prives him of the ſight of them. | 

III. Seeing therefore there is nothing more neceſſary in all Sciences, 
The Certainty that every 


+ Pan than to underſtand the firſt Principles of them, and ſeei 
ples of Laws. Science begins with eſtabliſhing its own Principles, by placing them 
in ſuch a Light as diſcovers their Truth and Certainty, that they 
may ſerve for a Foundation to all the Particulars which depend up- 
on them; it is a Matter of great Importance to conſider what are 
the Principles of Laws, that we may diſcover the Nature and Stabi- 
lity of thoſe Rules which depend upon them: And we may judge 
what kind of Certainty theſe Principles have, by the double Impreſ- 
ſion ſuch Truths make upon our Minds, which God teaches us by 
Revelation, and which he diſcovers to us by the Light of natural 
Reaſon. Upon which Account the firſt Principles of Laws have 
more convincing Evidences of their Truth, than the Principles of 
other humane Sciences: For whereas the Principles of other Sci- 
ences, and the particular Truths deducible from them, are only the 
Object of the Underſtanding, and not of the Will and Affections, 
and beſides cannot be perceived by all Mens Minds; the firſt Prin- 
ciples of Laws, and the Detail of eſſential Rules depending upon 
theſe Principles, have ſuch Characters and Marks of Truth, where- 
of no Man is uncapable, and which equally affect the Mind and 
Heart: So that the whole Man receives deeper Impreſſions of them, 
and is more powerfully convinced of them, than of any Truths in all 
other humane Sciences. 
As for inſtance, there is no Man but perceives both by Reaſon 
and natural Impreſſion, that tis not lawful to kill or ſteal, nor to kill 
or rob others; and he is more fully perſuaded of thoſe Truths, than 


he 
4 
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he can be of any Theorem in Geometry; And yet even theſe Truths; 
that killing and robbing of Men are unlawful, as evident as they are, | 
have not a Cettainty equal to that of the firſt Principles, on which they | 
depend; becauſe theſe Principles are ſuch Rules as admit of no Diſ- 
nſation or Exception, to both which theſe Truths are liable. As 
or inſtance, Abraham could juſtly kill his Son, when the Lord of Life 
and Death commanded him e; and the Hebrews could lawfully ſeize 
the Riches of the Zg yptians, by the Order of the Lord of the Uni- 
verſe, who gave them to that People“. e ee 
We cannot take a more ſimple and ſurer Way to diſcover the firſt 1V. 
Principles of Laws, than by ſuppoſing two N Truths, which are ge of che 
only ſimple Definitions. e is, that the Laws of a Man are no- fri Principles 
thing elſe but only the Rules of his Conduct; and the other is, that four bye 
* 3 is nothing elſe but the Advances a Man makes towards Nan. 
8 n 5 f . ; . 4 i» 
To diſcover therefore what are the Foundations of humane Law, 
we. muſt know what is a Man's End; becauſe his Deſignation to that 
End will be the firſt Rule of the Way and Steps which conduct him 
— and conſequently his firſt Law, and the Foundation of all 
e reſt. 
To know the End of any thing, is only to know wherefore it was 
made; and we may know wherefore a Thing was made, by conſi- 
dering how it is made, and diſcovering for what Uſes its Structure 
may be deſign'd; for it is certain, God hath proportion'd the Nature 
of every thing to the End for which it was deſign'd. | Sel 
We all know and feel that a Man hath a Soul which animates his 
Body, and that in this Soul there are two Faculties, an Underſtand- 
ing which is capable of knowing, and a Will which is capable of 
loving ; and hence we learn, that God made Man for knowing and 
loving, and conſequently to unite himſelf to ſome Object, the Know- 
ledge and Love whereof can make him eaſy and happy s and that all 
his Actions ought to be directed towards this Object. From whence 
it follows, that the firſt Law of Man is his Deſignation to know and 
love that Object, which ought to be his End, and wherein he is to 
find his Happineſs; and that this Law being the Rule of all his 
Actions, ought to be the Principle of all his Laws. SY 
That we may know therefore what is this firſt Law, what is the 
Nature of it, and how it is the Foundation of all the reſt, we muſt 
ſee for what Object it deſigns us. | 
There is none of all the Objects which offer themſelves to Man 
in the whole Univerſe (though we ſhould include Man himſelf among 
the reſt) which is found worthy to be his End: For in himſelf he is ſo 
far from finding Happineſs, that he ſees nothing there but the Seeds 
of Miſery and Death; and if we look round about him through the 
whole Univerſe, we ſhall find nothing that can ſerve for an End ei- 
ther to his Mind or his Will; that all theſe Things which we ſee, 
are ſo far from being look'd upon as our End, that we indeed are 
theirs, and they are made by God only for us*. For all Things 
containe 


e Gen. xxii. 2. d Exod. xi. 2, 12, 36. | of, eb 

© Leſt thou lift up thy eyes to heaven, and when thou ſeeſt the ſun, and the moon, and the 
lars, even all the hoſt of heaven, ſbouldeſt be driven to worſhip them, and ſerve them, which 
the Lord thy Gad hath divided unto all nations under the whole heaven, Deut. iv. 19. 
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VI. 
The Religion 
of Man. 


contained in the Earth and the Heavens, are but one great Magazine 
to ſupply all our Neceſſities, and as ſoon as theſe ceaſe, the Store - 
houſe of our Proviſions ſhall be deſtroyed. We may plainly r- 
ceive alſo that every thing in this World is unworthy of our Mind 
and our Heart: For as to our Mind, God has conceal'd from it 
any other Knowledge of the Creatures, but that which concerns the 
8 uſing them, and that the Sciences which are deſigned for 
the! e of their Natures, diſcover nothing in them but what 

e to us; and that we find all Things wrapped up in ſo 
much the greater Darkneſs, the more we endeavour to penetrate 
into their Nature beyond what is uſeful f: And as to the Heart, 
Every-body knows that the whole World is not capable of filling 
it, and that no Man could ever yet make himſelf afk with any 
of thoſe 1 which he has loved moſt, and enjoyed in greateſt 
abundance. This Truth is ſo clearly perceived by every Man, that 
we need not take pains to convince any one of it: In fine therefore, 
we muſt learn from him that formed Man, that he only being his 
firſt Principle, is alſo 8 his laſt End; and that there is nothing but 
God alone who can fill the infinite Vacuity of that Mind and Heart 
which he made for himſelf b. _— 

It is then for God alone, that God hath made Mani: It is to 
know him, that he gave him an Underſtanding ; it is to love him, 
that he gave him a Will; and by the Bands of this Knowledge and 
Love, he would have Men united to himſelf; that they may find in 
him both their true Life and their only Happineſs k. ONS 
In this Make of Man, who was created to know and love God, 
conſiſts his Reſemblance to God l. For ſince God alone is the ſo- 
vereign Good, it is from his own Nature, that he knows and loves 
himſelf, and in this Knowledge and Love conſiſts his own Happineſs: 
And therefore to reſemble: him, is to be of a Nature capable of 
knowing and loving him, and to partake of his Happineſs, is to ar- 
rive at the Perfection of that Knowledge and Love n. 

Thus we diſcover by this Reſemblance of Man to God, wherein 
conſiſts his Nature, his Religion, and his firſt Law: For his Nature 
is nothing elſe but a Being created after the Image of God, and ca- 
ER of poſſeſſing that ſovereign Good, which is to be his Life and 

is Happineſs. His 2 which is the Collection of all his Laws, 
is nothing elſe but the Light and Path which leads to that Life“ : 
An 


may be of u 


* 
. * * 


— 


f What is commanded thee think thereupon with Reverence, for it is not neceſſary for thee 
to. ſee with thine eyes things that are in ſecret : Be not curious in unneceſſary matters, Ec- 
clus. iii. 22. | abs 
8 I am Alpha and Omega, the firſt and the laſt, the beginning and the end. Rev, xxii. 13. 
Ia. xli. 1. | FRYER ; &/ 
I. Hall be ſatisfied when I awake with thy Likeneſs. Pſal. xvii. 15. —_—_— 
i The Lord hath made all things for himſelf, Prov. xvi. 4. And to make thee high abave 
all nations, which he hath made in praiſe, in name, and in honour, Deut. xxvi. 19. Even 
every one that is called by my name, for I have created him for my glory, I have form'd him, 
yea, I have made him, Iſa. xliii. 7. | 

k For he is thy life. Deut. xxx. 20. This is Life eternal to know thee. John xvii. 3. 

| Let us make man in our image, after our Likeneſs, Gen. i. 26, Wild. ii. 23. Ecclus. 
xvii. 1, Col. iii. 10, | | 5 5 | 

5 ou now that when be ſhall appear, we Hall be like him, for we ball ſee him as he is. 
1 John iii. 2. 


n The law is light, and the way of life, Prov. vi. 23. 1 
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And his firſt Law, which is the Spirit of his Religion, is that which "3 + 
commands him to ſearch diligently into this ſovereign Good, and — * 
to love him with all his Heart, and with all his Soul, which were made 
on purpoſe to enjoy him. 1 A e | 
his firſt Law is the Foundation and firſt Principle of all the reſt: vu. 

For this Law which commands a Man to ſeek after, and to love the — —_ 
ſovereign Good being common to all Men, does virtually include 
a ſecond, which obliges them to Union and mutual Loye: Becauſe 
they being deſign'd to be united in the Poſſeſſion of one only Good, 
which is to make their common Happineſs, and to be united ſo 
cloſely in it, that as 'tis ſaid, they ſhall be but one v; they cannot be 
worthy of that Union in the Poſſeſſion of their common End, un- 
leſs they begin their Union, by the Bond of mutual Love in the Way 
which leads them to it. And there is no other Law which com- 
mands every one to love himſelf, becauſe no Man can love himſelf 
better than by keeping the firſt Law, and following after that Good 
to which it directs us. | 

God having deſign'd Men by theſe two firſt Laws for an Union . bs 
in the poſſeſſion of their common End, he begins firſt with tying ey funded on 
among them a prior Union, in the uſe of thoſe Means which con- theſe two firtt 
duct them to it: And he makes this laſt Union wherein their Hap- L. 
pineſs is to conſiſt, to 2 upon the good uſe of that prior Uni- 
on, whereby they form themſelves into a Society. 1 
That he might the better join them together in this Society, he 
has made it eſſential to their Nature. And as we perceive in the 
Nature of Man his Deſignation to ſovereign Good, ſo we ſee there - 
in alſo his Deſignment to Society, and the ſeveral Ties which engage 
him on all hands to enter into it: And that theſe Ties of a Man, 
which are conſequent upon his Deſignation to obſerve the two firſt 
Laws, are at once the Foundation of all the particular Rules of his 
Duty, and the Fountains of all Laws. 2201 s 
But before we proceed farther to ſhew the Connexion of all Laws 
with theſe two firſt, we muſt woe oy a Reflexion, which tis natu- 
tural to make upon the State of this Society, viz. That though it 
ought to be founded upon the two primary Laws aforeſaid, yet it 
will {till ſubſiſt, when the Intent of theſe Laws do not much prevail 
in it; from whence it ſeems to follow, that it ſubſiſts by other Prin- 
ciples. For notwithſtanding that Men having violated theſe funda- 
mental Laws, do thereby ſtrangely alter the State of the Society, 
from what it would be when built upon theſe Foundations, and ce- 
mented by this Union; yet it is always true, that theſe divine Laws, 
eſſential to Humane Nature, remain immutable, and never ceaſe to 
oblige Men to obſerve them; and tis alſo certain, as the Sequel will 
make appear, that all the Laws which regulate the Society, even in 
the State wherein we now ſee it, are only Deductions from theſe 
primary Laws. It was neceſſary therefore to eſtabliſh theſe firſt Prin- 
ciples; and beſides, tis not poſſible to comprehend aright the Man- 
ner in which we ſee the Society at Pow, abfiſt, without m_—— 
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® This ts the firſt and great commandment, Matt. xxii. 38. Love is the keeping of his 


p That they all may be one, as thou Father in me, and I in thee, that they may be one in 
5, John xvil. 21. 1 1 | 
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How far the 
Condition of 
Man in this 
Life depends 
upon the Ob- 
ſervat ion of 


the firſt Law. 


the natural State in which it ought to be, and conſidering it in that 
Union, which the Diviſions of Men have broken, and that Order 
which they have diſturbed. 

To the End therefore that we may judge of the Intent and Meanin 
of the Laws which maintain Humane Society at preſent, tis neceſ- 
ſary to draw out a Plan of that Society upon the Foundation of the 
two primary Laws, that by it we may diſcover the Order of all the 
reſt, and their Connexion with theſe two. And then it will appear 
after what Manner God has provided for the ſubſiſting of Humane 
Society, in its preſent State, and among thoſe, who by not obſer- 
ving its prime Laws, ruine the Foundations on which he has built 
It. | 


Gi Ft. it 


A Plan of Humane Society, as it is founded upon the two 
Primary Laws by two Sorts of Obligations. 


HOUGH Man was made on purpoſe to know and love the 
ſovereign Good, yet God did not preſently put him in poſ- 
ſeſſion of his ultimate End, but firſt placed him in this Life, as the 
Way for attaining to it. And fince Man cannot apply himſelf to 
any Object by other Actions, than the Operations of his Underſtand- 
ing, and the Motions of his Will, God hath made the clear Know- 
ledge and immutable Love of that ſovereign Good, wherein the 
Happineſs of the Mind and Heart of Man is to conſiſt, to depend 
upon his Obedience to that Law, which commands him to medi- 
tate upon, and to love this only Good, as far as he is capable, du- 
ring this Life; which he has beſtow'd upon him for no other End, 
but that he may uſe all Things in it, in Subordination to his pur- 
ſuit after his perfect Good, which alone is worthy to employ all his 

Thoughts, and all his Affections 4. | 
I ſhall not here enter upon the Explication of thoſe Truths we are 
taught by Religion, as to the Manner wherein God conducts a Man, 
and trains him up to this Purſuit : It may ſuffice for giving an Idea of 
the Plan of Humane Society, to ſuppoſe them at preſent, andmake this 
general Remark ; That for this very End God hath given Man a Life 
and Being in the Univerſe, that he might exerciſe himſelf in the Ob- 
ſervation of the firſt and ſecond Law; That every thing he beholds 
either in himſelf, or in all the other Creatures, are ſo many Objects gi- 
ven him on purpoſe to engage him in the Performance of this Duty. 
For as to the firſt Law, when he views and makes uſe of all theſe on 
jects, 


q Hear, O 2 the Lord our God is one Lord. And thou Halt love the Lord thy God 
with all thine heart, and with all thy foul, and with all thy might. And theſe words which 
I command thee this day ſhall be in thine heart, and thou ſhalt teach them diligently unto thy 
children, and ſhalt talk of them when thou fitteſt in thy houſe, and when thou walkeſt by the 
way, and when thou lieſt down, and when thou riſeſt up. And thou fhalt bind them for a 
ſien upon thine hand, and they ſhall be as frontlets between thine eyes. And thou ſhalt write 
them upon the poſts of thy houſe, and upon thy gates, Deut. vi. 4, 5, &c. 
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— he ought to think, that they are to him as ſo many Pictures and 
e 


ag of that which God would have him know and love 


imſelf: And as to the ſecond Law, God hath ſo diſpoſed of 
Men, with reference to one another, and of the Univerſe, with re- 
ference to all Men, that the ſame Objects, which are to excite them 
to the Love of the ſovereign Good, do alſo engage them to enter into 
Society, and to mutual Love among themſelves: For we neither 
ſee nor know any thing, either without or within a Man, which does 
not ſignify that he is a Creature deſign'd for Society.” : _ - 1129 
Thus without Man, the Heavens, the Stars, the Light, the Air, 
are ſuch Objects as are expoſed to Men, for a common Good to 
all, and whereof each Man has the entire Uſe to himſelf: And all 
Things which the Earth and Waters bring forth and produce, are 
alſo of common Uſe, but ſo that before any thing can be uſed to 


any particular Perſon, it muſt paſs through the Hands of many la- 


bouring People. This is that which renders Men neceſſary to one 
another, and unites them among themſelves by mutual Ties and De- 

ndencies, for the Uſes of Agriculture, of Commerce, of Arts and 
3ciences, and for all the other Supplies which the various Neceſſi- 
ties of Humane Life may require. 

Thus within Man, we ſee that God has form'd him by an uncon- 
ceivable Union of Spirit and Matter, and by this Compoſition of 
Soul and Body, he has made this Body united to a Spirit, and this 
divine Structure of Senſes and Members, to ſerve as an Inſtrument 
for two Uſes which are eſſential to Humane Society. 

The firſt of theſe two Uſes is to join the Mind and Heart of one 
Man to another, which is the natural Conſequence of the Union of 
Soul and Body. For by the Mediation of the Senſes united to the 
Mind, and by the Impreſſions the Mind makes upon the Senſes, and 
the Senſes upon the Mind, Men communicate their Thoughts and 
Sentiments to one another: And thus the Body is at once the In- 
1 and Image of the Mind and Heart, which are the lmage 
of God. ä 

The ſecond Uſe of the Body is, that by it Men apply themſelves 
to all theſe ſeveral kinds of Labour, which God has made neceſſary 
for ſupplying all their Wants; and upon the Account of this Labour, 


God has given us Senſes and Members: And although tis true, that 
the Works wherein Men now are employ'd, are a Puniſhment to 


them inflicted by God, and that God has not given Man a Body 


fitted for Labour, that his Labour might be a Puniſhment to 
him; yet 'tis certain that Man is ſo naturally deſign'd for Labour, 
that he was commanded to work even in the State of Innocence. 


But one great Difference between the Work of Man in his primi- 


tive State, and that wherein he is employ'd at preſent, conſiſts in 


this, That the Work of Man in his State of Innocence was an agree- 
able Employment, without Pain, Diſguſt, or Wearineſs, and that in 
his faln State his Work is impoſed upon him as a Puniſhment 5. 
Thus the Law of Working is equally eſſential to Humane Nature 


in both States: And this Law is alſo a natural Conſequence from the 


| rwo 
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And the Lord God put him into the Garden of Eden, to dreſi it, and is keep ii. Gen, 
ii. 15. N | 0 5:1 
In the ſweat of thy face halt thou eat bread, Gen. iii. 19. 


II. 


How far the 

ondition of 
Man depends 
on the Obſer- 
vation of the 


ſecond Law. 
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two primary Laws aforemention'd ; which. by engaging Men to en- 

ter into Society, oblige them to ſome Work, as being the Bond 

which ties them together; and appoint to each particular Perſon 

his proper Work, that by their ſeveral Ways of Working, the dif- 

ferent Employments and Conditions of Men, who are to compoſe 

the Society, may be diſtinguiſh'd. | | 

17. Thus God having deſign'd Men for Society, has created them in 

Man dels od ſuch a mutual Dependence upon one another, as obliged them to 

or Society by . . R 

two kinds of enter into it; and ſince the general Ties among all Men, whether 

Obligations. Hy their Nature or their Deſignation to the ſame End under the 

fame Laws, are common to the whole Race of Mankind, and do 

not found any particular Relation or Obligation to one Man more 

than another ; he has added to theſe general 'Ties ſome other parti- 

cular Bonds and Obligations, by which ſome Men are more cloſely 

united together, and each of them is effectually determin'd to per- 

form to his Relative thoſe Duties of Love, which he cannot practiſe 

to all the reſt of Mankind: So that theſe Obligations are to each of 

them as it were particular Laws, which ſet forth to him the Duties 

of the ſecond primary Law, and conſequently regulate his Beha- 

viour. For the Duties of one Man to another, are nothing elſe but 

the Effects of that ſincere Love which every Man owes to all others, 
according to the 2 he ſtands in to them. 

Theſe particular Obligations are of two Kinds. The firſt is, of 
thoſe which ariſe from natural Relations, as of Marriage between a 
Man and a Woman, and of Birth between Parents and Children: 
And this Kind includes in it alſo the Obligations of Kindred and Af. 
finity, which are the Conſequents of Birth and Marriage. 

The ſecond Kind includes all other Sorts of Obligations which 
bring any Perſons nearer to one another, and are founded either up- 
on the various Ways of Entercourſe between Man and Man, by their 
Labour, Induſtry, and all kind of Offices, Services, and other Aſ- 
ſiſtances; or upon the Uſe of ſuch Things as are afforded by one to 
another : Of which Nature are all the different Uſes of Arts, Em- 
ployments, and Profeſſions of any kind, and every thing which can 
tie one Man to another, either by free Gifts, or by Commerce. 

By theſe two Kinds of Obligations God has founded the Order 
of Humane Society, to tie them up to the Obſervance of the ſecond 

imary Law. And as he ſignifies in each Obligation what he pre- 
cribes to thoſe who lie under it; ſo by the different Characters of 
theſe Obligations, the Foundations of the ſeveral Rules are diſcern'd, 
which Juſtice and Equity requires of each Perſon according to the 
Circumſtances of their Conditions. hey 


— — * 


— 


CHAP. Hl. 
Of the firſt Kind of Obligations. 


E HE Obligation that is founded upon Marriage between a Man 
24 — of and a Woman, and that which is founded upon Birth between 
the 


Marriage, and them and their Children, conſtitute a private Society in each Fami- 
of Birch. | ly, 
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ly, wherein God ties theſe Perſons more ſtraitly together, that he — 
may engage them to the continual Practice of divers Offices of mu- 


tual Love. Upon this Account it was, that God did not create all 
Men as he did the firſt, but he would have them to ſpring from the 
Union he appointed between the two Sexes in Marriage, and to be 
born into the World in a State ſubje& to a thouſand Wants, where- 
in they ſhould for a long time ſtand in need of the Care and Aſſi- 
{tance of theſe two Sexes : And from the Manner wherein God 
pointed theſe two Relations of Marriage and Birth, we muſt diſco- 
ver the Foundations of thoſe Laws which concern them. 

To form the Union between Man and Woman, and inſtitute Mar- 


riage, which was to be at once the Source of: the Multiplication, 


and of the Union of Mankind; and to give that Union ſuch Foun- 
dations as were proportionable to the Characters of that Love which 
was to be the Cement of it; God at the firſt framed Man alone e, 
and then out of him made a ſecond Sex, and formed the Woman 
of one of his Ribs u, to denote by the Unity of their Original, that 
they two make only one complete Being ; wherein the Woman is 
taken out of the Man, and given to him again from the Hand of 


IT. 
The Divine 
Inſtitution 4 
Marriage, 
Jivers Princt- 
ples of Laws 


which depend 
upon it. 


God , as a Companion, and a Help meet for him, and made out 


of him. Thus he has ty'd them together by an Union ſo cloſe and 
ſo ſacred, that 'tis ſaid of it, God himſelf has join'd them toge- 
ther, and hath made them two to be one Fleſh*: The Man he 
made the Head of this complete Being b, and hath eſtabliſhed their 
Union, by forbidding any to put aſunder, what he himſelf hath join'd 
together <. | | 

heſe are the myſterious Ways whereby God has eſtabliſh'd the 
Obligations of Marriage, which are the Foundation not only of the 
Laws which regulate all the Duties of Huſband: and Wife, but alſo 
of the Laws of the Church, and of the Civil Laws concerning 
32 and of ſuch Matters as depend upon them, or have Re- 
ation to it. 


Thus the Band of Matrimony being fram'd by the Hand of God, 


it ought to be celebrated after ſuch a Manner as becomes the Sa- 


credneſs of its Divine Inſtitution ; from whence it naturally follows, 
'That — ſhould be preſerved both before and after 
That there ſhould be a reciprocal Choice of the Perſons engaging, 
That it ſhould be made with the 3 * of Parents, who in many 


Reſpects 


— 


— 


© And the Lord God formed man of the duſt of the ground. Gen. ii. 7. 


u And he took one of his ribs, and cloſed up the fleſh inſtead thereof. Gen. ii. 21. 
And the rib which the Lord God had taken from man made he a woman, and brought her 
to the man. Ver. 22. | | 


* And the Lord God ſaid, It is not good that the man ſhould be alone, I will make- him an 
help meet for him. Gen. ii. 18. 


Ys This is now bone of my bones, and fleſh of my fleſh, ſhe ſhall be called woman, becauſe ſhe 
was taken out 7 man. Gen. ii. 23. | 

* What God hath joined together, let not man put aſunder. Mat. xix. 6. . 

And they ſhall be one fleſh. Gen. ii. 24. And they twain ſhall be one fleſh. Mat. xix. 5. 
Eph. v. 31. Mark x. 8. | 

b The head of the woman is the man. 1 Cor. xi. 3. Wives ſubmit yourſelves to your own 
huſbands as unto the Lord, for the huſband is the head of the wife, as Chriſt is the head of 


the church. Eph. v. 22, 23. And thy deſire ſhall be to thy huſband, and he ſhall rule ever 
thee. Gen. iii. 16. 1 Cor. xiv. 34. | 


© What God hath joined together, let not Man put aſunder. Mat, xix. 6. 
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III. 


Reſpects hold the Place of God, and that it ſhould be celebrated 
by the Miniſtry of the Church, where this Union is to receive the 
Benefits of that Bleſſing which God has pronounc'd upon his own 
Inſtitution. | | 

Thus the Huſband and Wife being given to one another by the 
Hand of God, which unites them into one complete Being that can- 
not be parted, a Marriage can never be diflolv'd, which has once 
been lawfully contracted. 

Thus the Union of Perſons in Marriage, is the Foundation of that 
Civil Society whereby they are join'd together in the common Uſe of 
their Goods, and of all Things elſe. 

Thus the Huſband being by Divine Appointment the Head of 
his Wife, he has over her a Power proportion'd to the Manner of 
their Union; and this Pawer is the Foundation of that Authority 
which the Civil Laws give to the Huſband, and of the Effects of 
that Authority in ſuch Matters wherein it is exerciſed. 

'Thus Marriage being inſtituted for the Multiplication of Man- 
kind, by the Union of a Man and a Woman, ty'd after the Man- 
ner that God has united them, every Conjunction of them except 
in Marriage is unlawful, and can only produce an illegitimate Off- 
ſpring. And this 'Truth is the Foundation of the Laws of Religion 
and Policy, againſt unlawful Conjunctions: And of ſuch Laws as 
regulate the Condition of Infants which are born by it. 
he Band of Matrimony, which unites the two Sexes, 1s attended 
with that of Birth, whereby the Children born of that Marriage are 
ty'd to the Huſband and Wife. | | 

To make this Tye God has ordain'd that Man ſhould receive his 


The Tye of Life from his Parents, in the Boſom of a Mother: That his Birth 


Birth, and the 


Principles of 
the Laws 
which are con- 


ſequent upon 
It. 


ſhould be the Fruit of the Pains and Labour of this Mother; that 
he ſhould be born uncapable of preſerving that Life upon which he 
enters; that he ſhould continue a long Time in a State of Weakneſs, 
and ſtand in Need of the Care and Aſſiſtance of his Parents, for 
his Subſiſtence and Education. And ſince by this Birth God hath 
contriv'd that mutual Love, which unites ſo cloſely, him who by 
begetting his like gives Life, and him that receives it, he hath 
made the Love of Parents of ſuch a Nature as is ſuitable to the 
Condition of Infants at their Birth, and to all the Wants which are 
conſequent upon this Life they have. given them, that by this Love 
he might tye them to the Duties of Education, Inſtruction, and all 
other good Offices: And he hath made the Love of Children of 
ſuch a Nature as is ſuited to their Duty of Dependence, of Obe- 
dience and Acknowledgment, and to all other Othces which they 
are obliged to by the Benefit of that Life, which they hold ſo of 
their Parents of whom God has order'd them to be born, that 
as he informs us, without them they would not have been ; which 
obliges them to render to their Parents all Manner of Relief and 
Service in their Wants; and chiefly in the Time of their declining 
Age, and their other Weakneſſes, Infirmities and Neceſlities, where- 


by 


— _ — * 


4 Honour thy father with thy whole heart, and forget not the ſorrows of thy mother 
Remember that thou waſt begot of them; and haw canſt thou recompenſe them the things they 
have done for thee ! Ecclus. vii. 27, 28. 
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by the Children may recompenſe their Parents with ſuch good _— 


fices as correſpond to the firſt Benefits they received from them. 
This Way of Birth, which founds the Obligations berween Pa- 


rents and Children, is the Foundation of all their ſeveral Duties, 


the Extent whereof may be eaſily diſcern'd from the Nature of theſe 


different Obligations: And on the ſame Principles depends all that 
the Civil Laws have order'd as to the Effects of Paternal Power, 


and the mutual Duties of Parents towards Children, and Children 
towards Parents, ſo far as they are Matters of Policy: Such are the 


Rights which the Laws and Cuſtoms give to Fathers for the Con- 


duct of their Children, for the Celebration of their Marriage, for 
the Adminiſtration and Enjoyment of their Goods; and as to the 


Diſobedience of Children to their Parents, the Injuſtice of Parents 


or Children, who deny each other Food, and ſuch-like Neceffaries. 
Upon this Method which God makes Uſe of for giving Life to 
Children by their Parents, the Laws are founded which paſs over 
to Children the Eſtate of their Parents after their Death; becauſe 
theſe Goods being given to Men for all the different Neceſſities of 
Life, which are conſequent upon that Benefit, by the Order of Na- 


ture, Children, after the Death of their Parents, ought to receive 


their Goods as Acceſſories of that Life they receiv'd from them. 
The Tye of Birth which unites the Fathers and Mothers to their 
Children, binds them alſo to thoſe who are born and deſcended 
from their Children. And this Conjunction makes all the Deſeen- 
dents to be look'd upon as Children, and all their Anceſtors in the 
Line aſcending to be reckon'd as Fathers or Mothers. 

We may oblerve from the different Properties of the Love which 
unites Husband and Wife, and of that which joins Parents and Chil- 
dren, that it is the Oppoſition of theſe different Properties, which 
is the Foundation of thoſe Laws that make Marriage unlawful be- 
tween Perſons in the direct Line afcending, and the direct Line 
deſcending in all Degrees, and between thoſe in the collateral Lines 
in ſome Degrees: And 'tis eaſy to perceive the Reaſons of theſe Laws 


by reflecting only upon what we have juſt now remark'd about theſe 
different Properties, which we need not here enlarge upon. 


Marriage and Birth which unite ſo cloſely Husband bod Wife, Pa- 


K 


IV. 


rents and Children, found alſo two other kinds of natural Relations, 1 
which are conſequent upon them; the firſt is that of thoſe in the 


collateral Line who are call'd Kindred; the fecond is that of thoſe 
who are allied, call'd Affinity. | 

Kindred ties thoſe collateral Degrees together, whoſe Birth had 
its Original from the ſame common Parent in the Line aſcending. 
They are ſo call'd, becauſe whereas Fathers and Sons are in a direct 
Line aſcending or deſcending, theſe collateral Degrees are in an- 
other Line, but which at laſt center in one common Father in the 
direct Line. Some are on one Side of the direct Line, and ſome 
on the other, and the Foundation of their Relation arid Conſangui- 


nity, is their common Union in the ſame Parents from whom th ir 
Birth is deriv'd. | t 
This is not a proper Place for explaining the Degrees of Con- 
ſanguinity, it is a Matter that may be treated of under the Title of 
Succeſſions. It may ſuffice here, to remark that this Relation of 
Kindred is the Foundation of divers Laws, viz. of ſuch as forbid 


Marriage 


- , 


Affinity. 
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Marriage between thoſe who are near a-kin, of ſuch as entitle them 
to Succeſſions and Guardianſhip, of ſuch as relate to the Refuſal of 
Judges, and the Exceptions againſt Witneſſes, as being a-kin to the 
Parties, and ſuch like other Laws. | ; 22 

Affinity is the Relation which ariſes between the Huſband and 
all the Kindred of the Wife, and between the Wife and all the Kin- 
dred of the Husband. The Foundation of this Relation is the Uni- 
on between the Huſband and the Wife, which is ſo cloſe and inti- 
mate, that thoſe who are related by Kindred to one of the two, are 
conſequently related to the other: And this Affinity makes the 
Huſband look upon his Wife's Father and Mother as being a Father 
and Mother to himſelf, and her Brethren, Siſters, and near Kindred, 
as being in ſtead of Brethren, Siſters, and near Kindred to himſelf; 
and the Wife upon the ſame Account looks after the ſame Manner 
upon the Father and Mother, and all the Kindred of her Huſband. 

This Relation of Affinity is the Foundation of thoſe Laws, which 

forbid Marriage between ſuch as are allied in a direct Line, either 
deſcending or aſcending, in all Degrees ; and between thoſe in the 
Collateral Line, within the Compaſs of certain Degrees: And alſo 
of the Laws which aſſign ſuch Perſons as are allied to be Guardians, 
of thoſe which reject Judges and Witneſſes, as being allied to the 
Parties, and of ſeveral other ſuch- like Laws. 


CH AP. IV. 
Of the ſecond Kind of Obligations. 


3 INCE the Obligations of Marriage and Birth, of Kindred and 
—— Affinity, are limited between certain Perſons, and God has 
and how God placed Men in Society, to unite them together by mutual Love, in 
_ — a Manner, that each Man ſhould be diſpoſed to ſhew to every 
Z we peculiar Other Man the Effects of this Love, as Occaſions may require; there- 
to him. fore he hath made a ſecond Kind of Obligations neceſſary, which 

ties all Sorts of Perſons nearer together after a different Manner, 
and many times even thoſe who are Strangers to one another e. 

To found this ſecond Kind of Obligation, God has multiplied the 
Wants of Men, and made them neceſſary to one another for ſup- 
plying all their Wants: And there are two Ways he makes uſe of 
to lay upon them ſuch Kind of Obligations as he deſigns for them. 

The firſt of theſe two Ways is the ranging of Perſons in Society, 

| wherein he has aſſigned each Perſon his own Place, ſo as to ſignify 
to him by his Situation the Relation he ſtands in to others, and what 
are the Duties peculiar to that Station in which he is placed; and 
every Man has his particular Poſt aſſign'd him, either by his Birth, 
or Education, or his Inclinations, or by the other Effects of that 
wiſe Conduct, which diſpoſes of Mens Fortunes in the World. 
This firſt Way lays upon all Men general Obligations from their 


Condi- 


e Luke Xx. 33. 
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Conditions, Profeſſions, and Employs, and places every Perſon in a 

certain State of Life, from which his particular Obligations are de- 

rived. 5 | 

The ſecond Way is the diſpoſing of Events and the Conjunctures II. 


of Affairs, which determine every Man to ſome peculiar Obliga- - ragtage of 
tions, according to the different Occaſions and Circumſtances he to ors, ei- 


meets withal. / ther they are 
All theſe Sorts of Obligations are of two Kinds, either they are fn, o. 


voluntary or involuntary: For Man being a-free Agent, ſometimes . 
he voluntarily engages himſelf; and being a Creature depending up- gf w on 
on the divine Government of the World, God lays ſome Obligar- 
tions upon him without his own Choice. But whether the Obliga- 

tions depend upon the Will, or whether they are independent up- 

on it in their Original, a Man acts freely both in the one and the 

other: And all his Conduct conſtantly bears theſe two Characters, 

one of Dependence upon God, whoſe Appointments he is bound to 

comply with, and the other of his own free Will, which ſhould in- 

cline him to do it. Thus all theſe Sorts of Obligations are ſuited 

both to the Nature of Man, and his dependent State in this Life. 

Voluntary Obligations are of two Sorts; ſome are mutual between II. 
two or more Perſons, who reciprocally bind and oblige one another Voluntary 
by their own free Act; and others are made by the free Deed of one stens. 
Perſon only, who engages himſelf to other Perſons, without any Ob- 
ligations from them to him. | 

Theſe two Kinds of Obligations may be eaſily diſtinguiſh'd by ſome 
Examples. Thus we ſee, as to thoſe Obligations that are voluntary 
and mutual, that Men do readily impart to one another their In- 
duſtry and Labour, for ſupplying their various Neceſlities; and for 
carrying on ſeveral Ways of Commerce in all Ken, 5 they let, ſell, 
exchange, and make among themſelves all other Kinds of Agree- 
ment. | | 

Thus, as to ſuch Obligations as ariſe from the Act of one Perſon 
only, we ſee that he who makes himſelf Heir, obliges himſelf to all 
the Creditors; That he who undertakes the Management of an 
Affair for one that is abſent without his Knowledge, makes himſelf 
accountable for all the Conſequences of that Affair he takes in hand: 

And that in general, all thoſe who voluntarily take upon them any 
r oblige themſelves to diſcharge all the Duties that be- 
long to it. 

Involuntary Obligations are ſuch as God lays upon Men without ty. 
their own Choice. Thus they who are choſen to the Offices, call'd Obligations 
Municipal, as of Mayor, Sheriff, Conſul, or the like; and thoſe to debe wil 
whom the Courts o 12 grant ſome Commiſſions, are obliged | 
to execute them, and cannot be diſpenſed with, unleſs they have 
ſome reaſonable Excuſe. Thus he that is aſlign'd to be a Guardian, 
is obliged to ſupply the Place of a Father to the Orphan, who is 
put under his Care. Thus he whoſe Affair was managed in his Ab- 
ſence, and without his Knowledge, by a Friend who took care of 
it, is obliged to pay that Friend his reaſonable Charges, and to ratify 
what he has done well in his Buſineſs. Thus he whoſe Goods were 
ſaved from Shipwreck, by unlading the Ship and throwing other 
Goods over-board, is obliged to bear a Share in the Loſs of thoſe 
Goods, proportionably to what was ener for him. 'Thus the State 


of 
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of thoſe Members of a Society, who have no Means, and are diſ- 
abled from working for their Subſiſtence, lays an Obligation upon 
all others to ſnew them mutual Love, by imparting to them ſuch 
good Things as they have a Right to. For every Man being a 
ember of the Society, has a Right to live in it, and what is ne- 
ceſſary for thoſe who have nothing, and cannot earn their Liveli- 
hood by their Labour, muſt conſequently be in the Hands of others, 
and therefore they cannot without Injuſtice detain it from them. 
And 'tis upon the Account of this Obligation, that in publick Ne- 
ceſſities private Perſons are bound, even yay eans to re- 
lieve the Poor according to their Wants. Thus the State of thoſe 
who ſuffer any Wrong, and lie under Oppreſſion, obliges the Mini- 
ſters of Juſtice to uſe their Power and Authority to protect them. 


v. We ſee then that in all theſe Kinds of Obligations, and in all 
The Obſervz- others that can be thought of, God did not form Man, nor place 


cond primary him in this World, but to bind him to the Exerciſe of mutual Love; 
Law deſign d and that all the different Duties which theſe Obligations preſcribe, 
baue Ob are nothing elſe but the ſeveral Effects which this Love ſhould pro- 
9 duce, according to the various Conjectures and Circumſtances of 
Affairs. Thus in general the Rules which command us to give 
to every one what belongs to him, to do no Wrong to any body, 
to be always faithful and ſincere in our Dealings, and the like, com- 
mand us nothing but the Effects of mutual Love: For to love is 
to wiſh well and to do good, and no Man loves thoſe to whom 
he does any Injury, nor, thoſe to whom he is not faithful and ſin- 
cere. More particularly, the Laws which enjoin a Guardian to take 
Care of the Perſon and Goods of a Minor, command him nothing 
but the Effects of that Love he ought to have for this Orphan. Thus 
the Rules of all the Duties of thoſe who are in Offices, and are 
under any other Kind of Obligation, general or particular, preſcribe 
them nothing but what the ſecond primary Law requires, as may 
be eaſily diſcern'd by conſidering the particular Obligations. 
And ſo true it is, that this Command of loving one another is the 
Principle of all the Rules relating to our Obligations, and that the 
Deſign of theſe Rules is nothing elſe but the Order of Love, which 
is reciprocally due, that in caſe it ſhould ſo happen, for Inſtance, 
that a Man cannot give to another what 1s his, without violating 
this Order, this Duty is ſuſpended until ſuch Time as he can per- 
form it according to that Deſign. Thus he who has a Sword 
from a Mad-Man, or any other, who demands it, while he is tran- 
ſported with Paſſion, ought not to reſtore it to him, until ſuch 
ime as that Perſon be in a Condition to forbear the making an 
ill Uſe of it, for it would not be true Love to give it him in theſe 
Circumſtances. | 
Thus the ſecond Law commands to all Men mutual Love: For 
the Deſign of that Law is not to oblige every one, to have that In- 
clination for all others which proceeds from the Qualities that ren- 
der him lovely ; but the Love which it enjoins, conſiſts in defiring 
and procuring to others their true Good as much as is poſſible for 
us. And ſince the Command does not depend upon the Merits 
of thoſe we are to love, and no Perſon whatſoever is accepted by 
it, therefore it obliges us to love thoſe who are leſs amiable, and 
even thoſe who hate us. For the Law which they violate, is in 


" Force 
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Force to us, and we oug c 


t to wiſh and procure their true Good f; 
as well out- of Hopes of reducing them to their Duty, as out of 
Fear of failing in our own. . 
My Deſign in making theſe Reflections is jo ſhew, that ſince the 
ſecond Law is the Principle and Deſign of all thoſe which concern 
our Obligations to one another, it is not enough to know, as the 


= 
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moſt barbarous People do, That we muſt render to every one what 


belongs to him, That we muſt do no Injury to any body, That we 
muſt be ſincere and faithful, and ſuch - like other Rules; but we muſt 
conſider the Deſign of theſe Rules, and the Source of their Truth 

in the ſecond Law, that we may give them the whole Extent they 
ought to have. For it is often feen; that for want of this Pri 


Prin- 
ciple, many Judges who conſider theſe Rules but as politick Laws; 
without penetrating into the Deſign of them, which obliges to 
more exact Juſtice, do not allow them their juſt Extent; and ſo 
they tolerate that Unfaithfulneſs and Injuſtice; which they would 
—_— if the Deſign of the ſecond Law were their Principle. 

o theſe Remarks we mult add as to what concerns Obligations, 
that Government is neceſlary to reſtrain every Man within his due 
Bounds. It was upon the Account of Government, that God eſta-,_ VI. 
bliſh'd the Authority of the higher Powers that are neceſſary for the Gamen 


maintaining of Society, as will appear in the tenth Chapter. And 1 br — 


ſhall here only remark as to Government, and the Occaſion of theſe n rity to 
Obligations, that many of them ariſe from this Order of Govern- ta. © 
ment, as are between Princes and Subjects, betwixt thoſe who are 
in Dignities and publick Offices and private Perſons, and others al- 
ſo of a like Nature. | £ „ 
It was neceſſary to give this general Idea of all theſe ſeveral Kinds 
of Obligations which we have hitherto diſcourſed of: For as it is VII. 
by theſe Ties that God engages Men to all their different Duties, ue is: 
and that in each Obligation God has laid the Foundation of thoſe poundurions ct 
Duties that depend upon it: So in theſe Sources we muſt diſcover the particulr 
the Principle and Deſign of the Laws, according to the Obligations I" nch. 
to which they have Reference. We have ſeen in the Obligations of | 
arriage and of Birth the Principles of the Laws which relate to 
them; and we muſt diſcover in the other Obligations which we have 
juſt now explain d, the Principles of the Laws peculiar to them. 
They may be reduced to ſuch as relate to the Civil Laws: And 
ſince the greateſt part of the Matters in the Civil Law, are conſe- 
quent upon the Obligations we ne diſcourſed of in this Chapter; 
I ſhall in the next Chapter give an Account of fome general Rules, 
which flow from the Nature of theſe Obligations, and are at the 
ſame time the {Hoy 2-1 of particular Rules; as to ſome Matters 
which ariſe from the ſame Obligations: 


CHAP. 
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f Thou ſhalt not hate thy brother in thy heart. Lev. xix. 17. Thou ſhalt not avenge nir 
bear any grudge againſt the children of thy people. Ibid. 18. If thou meet thine enemy's ox 
or his afs going aftray, thou ſhalt 2 bring it back to him again. 1 thou ſee the afs of him 
that hateth thee lying under his burthen, and wouldeſt forbear to help him, thou ſhalt furcly 

help with him. Exod. xxiii. 4, 5. V have rewarded evil to him that was at peate with 

me, (yea I have deliver'd him that wii baut cauſe is mine enemy.) Pſal. vii. 4. J1f thine ene 

4 hunger, give him meat; if he thirſt, give him drink, Prov. xxv. 22: Rom. xil. 10. 
tt. V. 446 \ 
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Of ſome general Rules which ariſe from the Obligations men- 
tron'd in the preceding Chapter, and which are ſo many 
Fountams of the Civil Laws. N 


HE SE general Rules which I have juſt now mention d, and 

which are deduc'd from all that has been ſaid in the prece- 

ding Chapters, are here explain'd in ſo many Articles, as Conſe- 

uences inferred from the Principles already laid down: From theſe 
rinciples then it follows: 

I. Rule. That all Men being Members of the Body of the Society, each 
1 1 of them ought to diſcharge the Duties of his Function, as the Poſt 
Lan. he is poſſeſſed of in the Society, and his other ag pong require 

of him: From whence it follows, that every Man's Obligations are 
to him inſtead of Laws. 

II. Rule. That each private Perſon being united to this Body of the Soci- 
Submiſton to ety, ought to undertake nothing which is contrary to the good Or- 
che Powers der of it: And this Principle includes the Obligation of Submiſſion 

and Obedience to the Powers which God has eſtabliſh'd for main- 
taining this Order s. 

III. Rule. That the Obligation of every private Perſon, with reſpe& to the 

To do nothing Society whereof he is a Member, does not only oblige: him to do 


in our private 


Affairs contra. nothing to others, contrary to the good Order of the Publick, but 


ry to the pub-alſo to confine himſelf within the Bounds of his own Station, and 

lick Peace. to make no ill Uſe either of himſelf or of any thing that belongs to 

him; for he is to the Society, what a Member is to the Body na- 

tural: And therefore thoſe who do no _ to others, but fall in- 

to ſome Exceſs that is offenſive to the Publick, whether in their 

own Perſons, or as to their Goods, as they do who deſpair, who 

blaſpheme, or who ſwear in common Diſcourſe ; or thoſe who pro- 

digally laviſh 1 Goods; and, in fine, all thoſe who act 

— contrary to good Manners, to Modeſty or Chaſtity, in violation of 

the external good Order, are juſtly puniſh'd by the Civil Laws, ac- 
cording to the Quality of their Exceſs b. | XF 

IV. Rule. That in all Obligations between Perſon and Perſon, whether vo- 


To do no In- Jyntary or involuntary, which may be the Subject. matter of Civil 


jury to any 


Body, and ren- Laws, every one ought mutually to perform what is required by 


der to _ the two Precepts included in the ſecond primary Law ; whereof 
one his Pues. One is, To do to others as we would they ſhould do unto usi; the 


other is, Not to do to another what you would not he ſhould do 


unto 


6 


s Let every ſoul be ſubject to the higher Powers, for there is no power but of Gad. Rom. 
xiij.-1. Tit. iii. 1. 1 Pet. ii. 13. Wiſd. vi. 4. | 
h Abide in thy place. Ecclus. xi. 22. Let all things be done decently and is order. 1 Cor. 


xiv. 40. Juris precepta ſunt hæc honeſte vivere, &c, |. 10. § 1. ff. de Juſt. & Jur. § 3. 


Inſtit. eodem. Expedit enim reipublice ne ſud re quis male utatur. & 2. Inſt. de his qui ſui 
vel al. jur. ſunt. | 
i All things 9 you would that men ſhould do unto you, do you even ſo unto them. 
po vii. 12. And as you would that men ſhould do unto you, do even fo unto them likewiſe, 
uke vi. 31. | 
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unto you x: Which two Precepts comprehend the Rule, of doing 
no Injury to any Body, and rendring to every one his Dues!. 

'That in voluntary and mutual Obligations, thoſe who treat ſhould AAN 
be ſincere, in declaring to one another what they oblige themſelves þ,;16aine in 
unto, and faithful in performing it a, and to do all other Things our voluntary 
which are conſequent upon the Obligations they enter into. Thus out mu 
the Seller ought ſincerely to declare the Qualities of the Thing he 
ſells, he ought to keep it until he delivers it, and to warrant it af- 
ter it is delivered. ] 

That involuntary Obligations are ſuited to the Nature and Con- VI. Rule. | 
ſequences of the Obligations, whether it conſiſt in doing or gi- perborming 
ving, or in any other Kind of Obligation e. Thus the Guardian is the Duty of 
obliged to govern the Perſon, and adminiſter the Goods of an Or- pre vs wont 
phan who is under his Care, and to do all Things elſe which this 
Government and Adminiſtration make neceſſary. Thus he who is 
call'd to a publick Office, though it be againſt his Will, ought to ac- 
quie himſelf well in it. Thus they who without any Compact hap- 
pen to have any thing in common among them, as Coheirs and 0- 
thers, ought mutually to perform what their Obligations require. 

That in all Kinds of Obligations, whether voluntary or involun- VII. Rule. 
tary, all Unfaithfulneſs, Double-dealing, Deceit, Inſincerity, and all f Fre wn 
other Ways of doing Hurt and Injury are forbidden p. | Kind of Okli- 

That ſince all private Perſons compoſe together the Society, any ST ga 
thing that concerns the well ordering of it, obliges each Perſon to nat Obi. 
take care of it, and if he will not do it voluntarily, he may be com- gations the 
pelled to it by the Authority of the Judges. us they who are Sage Lav 
nam'd in Cities and other Places, to the publick Offices of Sheriffs, Ain 
Conſuls, and ſuch-like other Offices and Commiſſions, are compell'd 
to execute them 9. Thus thoſe who are aſlign'd to a Guardianſhip, 
are obliged to accept of it, and diſcharge it *. Thus they who have 
any thing to ſell that's neceſſary for ſome Uſe, are forced to ſell it 
when the Publick is concern'd 5, Thus Taxes and Impoſts are juſtly 
exacted of private Perſons for en the publick Expences * 


That 
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k Do that to no man which thou hateſ?, Tob. iv. 15. 


* Alterum non lædere, ſuum cuigue tribuere. I. 10. f f. ff. de Juſtitia & Jure. 5 3. In- N 
it. eodem. | 7 YEN 

m That ye may be ſincere. Phil. i. 10. Lying lips are an abomination to the Lord, but 
they that deal truly are his delight. Prov. xii. 22. Perform thy word, and deal faithfully 
with him, thy Neighbour, Ecclus. xxix. 3. be] 


Alter alteri obligatur de eo, quod alterum alteri ex bono & quo praftare oportet. 1. 2. 
$ ult, - de obl. & act. | 
o Obligationum ſubſtantia non in es conſiſtit, ut aliguod « noſtrum, aut ſervitutem no- 
firam faciat, ſed ut alium nobis ee 2d dandum liquid, ve Aur Bret & præſtan- 
dum. J. 3. F. de obl. & ata. a 4 
P Let no man go beyond, and defraud his brother in any matter. 1 Theſſ. iv. 6. Due dolo 
malo acta eſſe dicuntur, fi de his rebus alia attio non erit, & juſta cauſa eſſe videbitur, judi- 
cium =_ J. A $ L ff. de dolo. . | 
Paulus reſpondit, eum qui injunttum munus d Magiſtratibus ſuſcipere faperſedit, poſſe 
conveniri eo nomine propter damnum reipublice. l. 21, fl. — {of = . 
Gerere atque adminiſtrare extra ordinem Tutor cogi ſolet. I. 1. ff. de adm. & per tut. 
* Vide l. 11. ff. de evict. in verb. Poſſeſiones ex præcepto principali diſtractas. V. I. 12. 
ff. de relig. Poſſeſſiones guas pro Ecclefits vel domibus Ecclefiarum parachialium, &c. See 
the Ordinance of Philip the Fair, of 1303, 


© Render unto Ceſar the things which are Ceſar's, Mat. xxii. 21. Tribute to whom tri- 
Jute is due. Rom. xiii. 7. 35 | , | 


—” 
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IX. Rule. That ſince the voluntary Engagements between private Perſons, 
—.— * ought to be ſuitable to their different Wants, which renders the 
ſhould be free. Uſe of them neceſſary, all Perſons capable of theſe Engagements, 

ought to be free to bind themſelves by any Sort of Agreement, as 
they think good, and to vary it according to the Differences in Af- 
fairs of whatfoever Nature, and according to the infinite Diverſity 
of Combinations, that ariſe from their Conjunctures and Circumſtan- 
ces u: provided only that this Agreement have nothing contrary to 
the Rule that follows. 
X. Rule. That no Obligation is lawful but in proportion to its Agreement. 
AlObligations with the good Order of the Society; and that thoſe which are con- 
ry to the Laws LFATY to it are unlawful and puniſhable according to the Degree of 
and good Man- their Oppoſition. Thus the Employments which are contrary to 
1% © this Order, are of a criminal Nature: Fhus the Promiſes and Com- 
&s which are contrary to the Laws, and to good Manners, oblige 
n to nothing but the Penalties which thoſe who have made 
them may deſerve “. | 
It appears by the particular Subject Matters of the Civil Laws 
what is the Uſe of all theſe Principles, and tis ſufficient to ſet them 
down here as general Rules, on which an infinite Number of par- 
ticular Rules depend. | 
I was not willing to mix with theſe Obligations hitherto-diſcourſed 
of, another Kind of Bond which unites Men more clofely than any of 
them, except thoſe of Marriage and Birth: And that is the Bond 
of Friendchip. which produces an infinite Number of good Effects 
in Society, both by the. good Offices and Services which one Friend 
does to another, and by the Aſſiſtance which every Man receives, 
from the Perſons who are allied to his Friends. But although Friend- 
ſhips make a long Chain, and Relations of vaſt Extent, and of great 
ſe to humane Society; yet they ought not to be reckon'd among 
Obligations, becauſe they are of a Nature diſtinguiſhable from them: 
by theſe two Characters. One is, that there can be no Friendſhip 
where there is not mutual Love, whereas in Obligations the Love, 
which ought to be mutual, is not always ſo: The other is, That 
Friendſhips do not make any 8 ind of Obligation, but are 
the Conſequents that procceed from it. Thus the Ties of Kindred 
and Affinity, of Offices, of Commerce, of Affairs and other Things, 
are the Occaſions and Cauſes of Friendſhips: And they always ſup- 
pep "_ other Obligation, which draws them nearer, who become 
riends. 
This Uſe of Friendſhips, which is ſo natural and neceflary in 
Society, will not ſuffer us to- paſs them over in Silence; and: the 
Difference of their Nature from that of Obligations, has prevail'd 
with us to diſtinguiſh them: And theſe. Things will be the Sub- 
ject of the next Chapter. 
= CHAP. 


e_ i 


u' Quid tam congruum fidei humane, quam que inter eos patta ſunt ſervare? l. 1. ff. de pact. 
Ait prætor, patta. conventa, quæ neque dolo malo, neque adverſus leges, plebiſcita, ſenatuſcon- 
falta, 2 Principum, negue quo: fraus cuiguam fiat, . fafta erunt, ſervaba. I. 1. § 7. ff. 

. 

Pacdla que contra leges conſlitutioneſque, & contra bonos mores, frunt, nullam vim hahere, 
indukitati Fwris.eft.. 1.6. c. de Pact. Such was the Obligation of that Printe, who ta keep. kis.. 
word, put St. John the Baptiſt to death, Mat. xiv, | | | 
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one another for their Union to the Supreme Good, regard not 
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C HAP. VI 1 
Of the Nature of Friendſhips, and their Uſe in Society, rw 


Riendſhip is an Union that is fram'd between two Perſons 
the mutual Love of one to the other, And as there are two 


J. 
The Nature of 
Friendſhips, 


Principles of loving, ſo there are two Kinds of Friendſhips. One and their ſeve- 
is of thoſe which are founded on the Nature and Deſign of the two En: 


primary Laws; and the other is of all the reſt, which are not found- 
ed upon this Principle, and fo can have no other Foundation bur 
that of Self. love: For if Friendſhip be not founded on ſuch an Union 
as engages Men to the Love of the Supreme Good, it can have no 
higher Motives than the temporal Goods of this Life, which can 
only be the Object of Self-love. Thus thofe who without loving 
the Supreme Good, appear to love their Friends, only for the Eſteem 
they have of their Merit, or from a Defire of doing them good; 
— even thoſe who give their Goods and their Lives for their 
Friends, {till propoſe to themſeloes as the Fruit of their Friendſhip, 
either ſome Glory or ſome Pleaſure, or ſome other Motive, which 
is their own peculiar Good, and is always their Aim in every 
thing their Friends receive from them: Whereas thoſe who love 


their own peculiar Good, but a Good that is common to them 
both, and a Good whoſe Nature in this is different from all other 
Goods, that no Man can have it for himſelf, unleſs he deſire it 
alſo for others, and ſincerely endeavour as much as lies in him 
to aſſiſt him in obtaining ir. Thus they who are united to their 
Friends by this Bond, do heartily promote the greateſt Good and 
Advantage of thoſe whom they love; and becauſe they deſpiſe al 
other Goods but this only, which they love entirely, and' with al 
their Heart, they are better diſpos'd to give both their Goods arid 
their Lives for their Friends, if there be a Neceſſity for it, than 
thoſe can be who love others only from a Principle of Self. love. 
This Diſtinction of Friendſhips into thoſe which are founded on 
the Deſign of the primary Laws, and thoſe which proceed from 
Self. love is not ſo exact, that every Friendſſip, muſt be either en- 
tirely of the one or the other Sort: For among the ſmall Number 
of thoſe wherein the Deſign of the primary Laws is to be found; 
there are few of them ſo perfect, but Selfelove has ſome Share 
in them; and there are alſo Friendſhips,” wherein one of the Friends 
for his Part has no other Motive but Self- love, although the other 
is govern'd by a better Principle. And all theſe Friendſhips are 
adapted to the preſent State of humane Society, according to the 
different Diſpoſſtions of thoſe who are umted by them. | 
"Tis eaſy to perceive'from the Natute of Friendfhip, which is a 


mutual Tie between two Perfons, that there is à great deal of Dif. The 


Diffe 


ference between Friendſhip, and the Love commintded in the ſecond Fend 
Law. For the Duty of this Love is itdependent on the'Eove aud the Love 
which ſhould be'return's by another, whom we are obhigd tofove; e nd 
and though that other do not love us at all, ny: though he do Lav. 


hate us, yet the Law requires us to love him; 
I 


dftitp, which 
Cannot 
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0 o 


20 Of LAWS in General. Chap. 6. 
cannot ſubſiſt without mutual Love, is not commanded to any par- 
ticular Perſon: For that which depends upon two Perſons, cannot 
be the Matter of a Command to one of the two only. And be- 
ſides, ſince go gn is only founded upon the Attractive which 
each Perſon finds in his Friend, no Body can be oblig'd to tie him- 
ſelf in Friendſhip where this Attractive is not to be found. And 
thus we ſee, that there is no Friendſhip but is founded on the Qua- 
lities which Friends love in one another, and is maintain'd by the 

ood Offices and Services, the Benefits and other Advantages, where- 
in the Merit of each Friend conſiſts, which allures and maintains the 
Eſteem and Love of the other. | 
"Tis upon the account of this neceſſary Correſpondence between 
Friends, that Friendſhips are not made but between ſuch Perſons 
as lie under ſome Engagements which link them to one another, 
and beſides are of ſuch Diſpoſitions as are proper to unite them; 
ſuch as the Equality of Conditions, the Agreement of Age, of 
Manners, of Inclinations and Sentiments, the mutual Inclination to 
love and ſerve, and ſuch-like. And on the contrary we ſee that 
Friendſhips are dithcultly, and very rarely made, and maintain'd 
between ſuch Perſons whom their Conditions, their Age and other 
Qualities diſtinguiſh after ſuch a Manner, that there is no Place 
for the natural State of Friendſhip, for want of thoſe Correſpon- 
dences, and that Freedom which Friends ought to uſe with one 
another. 

III. But although it be true that Friendſhips are not commanded to 
2 any 7 Perſon, yet they are a natural Conſequent of the ſe- 
ſecond Law cond Law. For this Law commanding every Man to love his Bro- 
leads a Man to ther, includes the Command of mutual Love*. And. when parti- 
Friendhips. cular Engagements tie ſome Perſons together, who are enliven'd 

with the Spirit of that Law, there ariſes at firſt between them 
an Union ſuited to the mutual Duties of the Engagements they 
lie under, and if any one of them finds in another ſuch Qualities - 
as are oper to unite them more cloſely, their Union becomes a 
Friendſhip. n 

IV. It appears by theſe Remarks upon the Nature of Friendſhips, that 

Lie Jen they have two eſſential Characters, one is, that they ought to be 

ſhip, that it is RECIProcal, and the other, that they ought to be Free. They ought 

mutual and to be reciprocal, becauſe they cannot be made but by the mutual 
= Love of two Perſons: And they ought to be free, becauſe no Man 
can be obliged to unite himſelf to thoſe who have not the Qualities 

that are proper to found a Friendihip. , | 
From theſe two Characters of Friendſhip, that it ought to be re- 

The Conſe- Ciprocal and free, it follows, that a Man is always at hberty not to 

quences of engage in Arg aa 4b and that he ought ever to ſhun thoſe which 

Gas may be of bad Conſequence; and it follows alſo, that the moſt ſolid 

| and cloſeſt Friendſhips may be weaken'd and deſtroy'd, if the Con- 

duct of one of the Friends give Occaſion to it; and not only that 
the Coldneſs and Rupture of Friends are not unlawful, but ſome- 
times they are even neceſſary, and conſequently juſt, with reſpect 
to that Friend who does not fail in any part of his Duty. Thus when 
one of the Friends violates the Laws of Friendſhip, either b joe 

9 nfaith- 


— * * 


9 * 


x This is my commandment, that you love one another. John xv. 12. 
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Unfaithfulneſs, or by failing in ſome eſſential Duties, or by exacting 
Things unjuſt, the other is at liberty to look upon him no longer as 

a Friend, which in effect he ceaſes to be; and according to the 
Cauſes of the Coldneſs and Rupture, he may either break the Tie of 
Friendſhip, or diſſolve it without a Rupture, provided only that he 

who has juſt Cauſe given him on the other's part, give no Occaſion 

on his part, and that in this Change he preſerve ſtill, inſtead of F riend- 

ſhip, that other Kind of Love which nothing can diſpenſe with. 

Nu theſe Characters of Friendſhip, that a Man is free to make it, v. 


and free to break it, and that it cannot ſubſiſt but by the mutual The Piffe. 


Correſpondence. of two Friends, do plainly ſhew, that the Name rad rage 
of Friendſhip cannot be given to that Love which unites Husband and Conjugat 
and Wife, nor to that which ties Parents to their Children, and “e. 
Children to their Parents. For thieſe Relations produce a, Love of 
another Nature, and very different from that of Friendſhip, ang, 
which is much ſtronger. And although it be true, that Man an 
Wife chuſe one another, and freely engage in Marriage, yet the Knot 
being once tied, it becomes neceſſary, and cannot be. diſſolved. | 
We may alſo perceive what are the Differences which diſtinguiſh vr. 
Friendſhip from the Love of Parents towards Children, and of Chil- The _ 
dren toward their Parents. For beſides that this Love is not reci- prieaati _ 
procal, while the Children are not yet capable of loving, there are and the Love 
other Characters which ſufficiently ſhew, that it is of a Nature 2 3 
wholly different from that of Friendſhips: And although there is 
no Choice of the Perſons in that Love, yet it has other Foundations 
more ſolid than the firmeſt and moſt intimate Friendſhips. 

What we have obſerved of the Diſtinction between Friendſhips, 
and the Love which founds the Relations of Marriage and Birth, 
does not extend to the Love of Brethren, and other Kinſmen, For 
although Nature forms a Relation between them, without their own 
Choice, which naturally obliges them to mutual Love, this Obliga- 


— 


tion is not attended with Friendſhip, except when one finds in the 


other ſome Foundation for it. But when Proximity of Blood is 
found join'd with thoſe other Qualities that make Men Friends, the 
Friendſhips of Brethren and other Kinsfolk, are much firmer than 
thoſe of others. | 
We may ſee by theſe few general Remarks upon Friendſhips what ,_ VII. 
is their Nature, and what are the Principles on which they depend. Peine in 
But ſince it is not the Subject. matter of any Civil Laws, we are not Society. 
to enter into the particular Rules of the Duties of Friends; it is ſuf- 
ficient that we have remark'd as to Friendſhips, what Relation they 
have to the Order of Society ; and we may perceive, that as Friend- 
ſhips-ariſe from divers Relations and Ties which bring Men toge- 
ther, ſo they are at the ſame time the Sources of an infinite Number 
of good Offices and Services, which maintain the ſame Relations, 
and contribute a thouſand Ways to the Order and Uſes of Society, 
both by the Union of Friends among themſelves, and by the Ad van- 
tages which each Perſon may find in the Relations his Friends have 
to other Perſons. : 
Jo finiſh this Plan of Society, it remains that we ſhould give an vi. 
Idea of Succeſſions, which perpetuate it, and of the Confuſions which A Tranſition 
violate its good Order; and then we will ſee how God makes it to 22 
ſubſiſt in the preſent State of Mankind. 


G CHAP. 
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CHAP. VIL 
Of a GUN: 


Do not intend here to enter into the Detail of Succeſſions, but 
only to give a View of them in the Plan of a Society, becauſe 


ducceſſions occaſion a Foot Part of the Tranſactions in Society, and 


ubjects of the Civil Laws. | 
L. The Order of Succeſſions is founded upon the Neceſſity of con- 
2 tinuing and PN the State of a Society from Generation to 
1 their UIe. Generation, which is done inſenſibly by the Succeſſion of certain 
| Perſons in the room of thoſe who die, whereby they enter upon all 
their Rights, Offices, Relations and Obligations, which can be paſs'd 

over to the Succeſſors. F 

IT. This is not a proper Place to deſcribe the particular Ways of 
Ae * Succeſſions, whether by the Order of Nature, or the Appointment 
of the Laws which give Succeſſions to Sons or Fathers, and other 
Kindred; or by the laſt Will of thoſe who die, and name their Heirs 
in it. In the Plan of Matters relating to Right, may be conſider'd 
the diſtin Ways of ſucceeding to an Inheritance, and the Order of 


III. Particulars as to the Matter of Succeſſions. 


are one of the largeſt 


Saccefſions J ſhall only remark here, that Succeſſions ought to be diſtin- 


— 5 guiſh'd from Obligations, which were the Subject of the preceding 


from Obliga- Chapters: For although Succeſſions found an Obligation into which 
TI they enter who ſucceed to others, whereby they are bound to exe- 
cute their Offices, diſcharge their Debts, and do ſuch other Things 

as are conſequent upon their Succeſſion; yet Succeſlions are not to be 
conſider'd under the Notion of Obligations, but under the View of 

a Change, whereby the Goods, Rights, Offices, and Engagements of 

thoſe who die, are paſſed over to their Succeſſors: Which contains 

a great Variety of Matters of fo vaſt an Extent that they make one 

of the two Parts of the Book of Civil Laws. 


CH AP. VII. 
Of three Sorts of Things which diſturb the Order of a Society. 


_ — HERE are three Sorts of Things which diſturb the Order of 
An ! a Society, Suits, Crimes and Wars. 


the Order of Suits are of two Sorts according to the two Ways wherein Men 

Society differ and attack one another. Thoſe which concern only Men's 

Suits Intereſt, are called Civil Cauſes; Thoſe which ariſe from Complaints, 
Offences and Crimes, are called Criminal Cauſes. It may ſuffice to 
obſerve here in general, that each Kind of Cauſe is one of the Sub- 
jects of the Civil Laws, which regulate the Method of commencing, 
inſtructing and concluding a Cauſe, which is call'd the Order of Ju- 
dicial Proceeding. 


Crimes 
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Crimes and Offences are infinite, according as they differently re- * gs 
ſpect the Honour, the Perſon, or his Goods. And the Puniſhment 57... 
of Crimes is alſo a Subject of the Civil Laws, which have three dit- 
ferent Aims in the Proviſion made to ſuppreſs them. One is the 
Correction of the Guilt, the other is the Reparation of the Miſ- 
chief they have done, as much as is poſſible, and the third is the 
Reſtraing of wicked Men by the Example of the Puniſhment: And 
by theſe three Aims the Laws have proportion'd the Puniſhments 
to Crimes, and divers Offences. * 

Wars are an ordinary Conſequence of the Differences which hap- , 
pen between the Sovereign Powers of two Nations, who being inde- 
pendent upon one another, and having no common Judges above 
them, do themſelves Juſtice by Force of Arms, when they cannot 
or will not have Mediators to make Peace between them: For then 
they take the Events of War, which God appoints, to be inſtead 
of Laws and Deciſions of their Differences. There is alſo ano- 
ther Sort of War, which is nothing elſe but the pure Effect of Vio- 
lence, and of the ambitious Deſigns which one Prince or State has 
upon his Neighbours: And laſtly, there are Wars which are nothing 
elſe but the Rebellions of Subjects againſt their Princes. 

Wars have their Laws in the Jus Gentium, and there are Conſe- 
quents of War which are the Subject of Civil Laws. - 

Now for finiſhing this Plan of Society, it remains only that we A Tanftion 
ſhould conſider how it ſubſiſts in this preſent State of Mankind, to the next 
wherein the Deſign of the prime Laws, which ought to be the only Chapter.” 
Bond of it, is ſo little regarded. 


„ — 


CHR AP. . 


Of the State of Society after the Fall of Man, and how God 
makes it to ſubſiſt. 


natural Conſequence from the Diſobedience of Man to the firſt The Diab. 


Eee thing that is contrary to good Order in Society, is a TL. 
aw which commanded him to love God: For this Law being the _ -o8 


Foundation of the ſecond, which commands Men to love one an- Conſequence 


other, Man could not break the firſt of theſe two Laws, without «4. ag 
falling at the ſame Time into ſuch a State as inclin'd him to break the ft Law. 
the ſecond alſo, and conſequently to diſturb Society. 
The firſt Law was to unite Men in the Enjoyment of the ſove- 
reign Good, and in this Good they found two Perfections which 
were to make their common Happineſs ; whereof one is, that it 
could be poſſeſs'd by all; the other, that it could make the intire 
Happineſs of each Man. But Man having broken the firſt Law, 
and forſaken his true Happineſs, which was only to be found in God, 
he ſought it among ſenſible good Things, in which he found two 
Defects oppolite to theſe two Characters of the ſupreme Good; one 
15, that theſe Goods cannot be poſleſs'd by all; and the other, that 
oy can never make the Happineſs of any one. And it is a natural 
ect of the Love and Purſuit of ſuch good Things as have theſe 
| . | 


two 
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two Defects, that they occaſion Differences among thoſe who gree- 
dily covet them. For ſince the vaſt Capacity of the Mind and Heart 
of Man being framed for the Enjoyment of an infinite Good, could 
not be fill'd with theſe finite Goods, which can neither belong to 
many, nor be ſufficient for one to make him happy, it is certainly 
conſequent from this State into which Man is faln, that thoſe who 
place their Happineſs in the Enjoyment of Goods of this Nature, 
whenever they happen to claſh in purſuit of the ſame Objects, are 
divided among themſelves, and break through all Kinds of Ties and 
Obligations, according as the Love of the Good they purſue engages 
to act contrary to them. | 4 

I1. Thus Man having placed other Goods in the room of God, who 
A diſorderly was to be his only Good, and his chief Happineſs, has made his 
Love 4s me, ſupreme Good to conſiſt in theſe ſeeming Goods on which he has 
orders in a So. fix d his Love, and founded his Happineſs, which is in effect to 
ciety. make a God of them y. And thus by departing from the only true 

Good, their wandring in purſuit of other Goods has divided them. 

It is therefore this diſorderly Love which has diſorder'd Society: 
For inſtead of that mutual Love which was to unite Men in the pur- 
ſuit of their common Good; we ſee now another Love wholly oppo- 
lite to it, which generally prevails among Men, whoſe Character has 

juſtly procured it the Name of Self. love; becauſe he in whom this 
Love reigns, ſeeks only after ſuch Goods as he would make his own, 
and «20 he loves in others only ſo far as they may have Relation to 
himſelf. 

The Venom of this Love which ſtupifies and dulls the Heart of 
Man, and takes from thoſe who are poſſeſs'd with it, the View and 
Love of their true Good, bounding all their Aims and Deſires by 
their own private Good, is as it were an univerſal Plague, and the 
Source of all the Miſchiefs which overſpread a Society: From whence 
it ſeems to follow, that Self. love by undermining the Foundations 
ſnould deſtroy it; which obliges us to conſider after what Manner 
God has ſupported it in ſuch a Deluge of Evils as Self. love has pro- 
duced. 

II 'Tis certain that God would never have ſuffer'd Evil to happen in 
God has _ the World, but that he was able by his infinite Power and Wiſdom, 
IN to bring Good out of it, and a much greater Good than the pure State 
which is the of Good would have been without any Mixture of Evil. Religion 
Peſt of Hu- informs us of the infinite Good which God has extracted from ſo 
jag oder wk great an Evil as the State to which Sin had reduced Man, and that 
to make it ſul- the incomprehenſible Remedy which God made uſe of to deliver 
_ him from it, has exalted him to a State more happy than he had be- 

fore his Fall. But whereas God produced this Change from a good 
Cauſe, and it proceeded only from his own Good-will, we ſee that 
in the Government of Society, God makes uſe of ſo bad a Cauſe as 
Self-love, though it be directly contrary to that mutual Love which 
was to be the Foundation of Society, as a Means to make it ſubſiſt. 
For from this Principle of Diviſion, he has made ſuch a Band of 


Union, 


£5 * * 


* 


With whoſe appearance being delighted, they thought them to be Gods, Wiſd. xiii. 13. 

* From whence come wars and fightings among you? come they not hence, even of your luſts 
that war in your members? Ye luſt and have not, ye kill and deſire to have, and cannot ob- 
tain, ye fight and war, yet ye have not, becauſe ye aſe not. James iv, 1, 2. 
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Union, as ties Men together a thouſand Ways, and occaſions the 
greateſt part of their Obligations. We may judge of this Uſe of 
Self-love in Society, and the Relation of ſuch a Cauſe to ſuch an 
Effect, by the Reflexions which any one may eaſily make upon the 
following Remark. | | 

The Fall of Man was ſo far from ſetting him free from his Wants, 
that on the contrary it multiplied them, and ſo encreaſed the Neceſ- 
ſity of Labour and Commerce, and conſequently of mutual Obliga- 
tions and Dependencies ; for ſince no Man alone is ſufficient for 
himſelf, the great Variety of Wants engaged Men in infinite Ways 
of mutual Correſpondence, without which they could not live. 
This State of Mankind induc'd thoſe who are govern'd only by 
Self-love, to ſubmit to Labour and Trade, and ſuch Correſpondences 
as their Wants made neceſſary. And that they may render them- 
ſelves uſeful in Society, and preſerve in it both their Reputation and 
their Intereſt, they keep their Promiſes, are faithful and ſincere in 
their Bargains, ſo that Self-love complies with every thing, that ir 
may ſerve it ſelf of every thing: And it knows ſo well how to ſuit 
its ſeveral Actions to all its Aims, that it turns itſelf into all Shapes, 
and even counterfeits all Virtues; and every one may perceive in 
others, and if he would look inward, may fee in himſelf theſe fine 
Ways that Self-love makes Uſe of to conceal itſelf, and cloak itſelf 
with the Appearance even of thoſe Virtues which are moſt oppoſite 
6 
We ſee then that this Self. love, which is the Root of all Evil in 
the preſent State of Society, is a Cauſe from which are drawn an 
infinite Number of good Effects, which being of their own Nature 
really good, ſhould have had a better Principle: And thus that which 
is the Diſeaſe of Society may be look'd upon as a Remedy which 
God has made uſe of ro maintain it; ſince although it produce only 
corrupt Fruits in thoſe who are guided by it, yet 1t gives to Society 
all theſe Advantages. N 1 
All the other Cauſes which God makes uſe of for the Subſiſtence , , 
of Society, are different from Self. love, in this, That whereas Self. gon, Fund 
love is a real Evil, from whence God draws good Effects, the other Order of S0. 
Cauſes are the natural Foundations of Order, of which we may ob- © "ne 
ſerve four different Kinds which comprehend every thing that con- | 
tributes to maintain Society. | 

The firſt is Religion, which uſes the beſt Means in the World to 
govern Society by the Nature and Deſign of the primary Laws. 

The ſecond is the ſecret Government of God over Society in the 
whole Univerſe. | 2 
The third is the Authority which God has given to higher 
Powers. | | * 5 
The fourth is that Light of Reaſon which remain'd in Man after 
his Fall, which diſcovered to him the natural Rules of Equity. And 
by this laſt we muſt begin to aſcend again to the reſt. | Gn 
This Light of Reaſon, which teaches all Men the common Rules v 


_— 
of Juſtice and Equity, is to them inſtead of a Law *, and remains in The natural; 
| H all Knowledge of 
| Equity. \ 


n 


, 
"—_—_— 


For when the Gentiles which have not the law, do by nature the things contained in the 
law, theſe having not a law, are a law unto themſelves, 
Lex quedam tacita, |. 7. ff. de bon, dam. : 


om. ii. 14. Ratio naturalis guaſi 
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all their Minds in the midſt of that Darkneſs wherewith they are 
overſpread by Self. love. Thus all Men have in their Minds the im- 
preſſions of the Truth and N N theſe natural Laws: That 
we muſt do no Hurt to any ry, t we mult give to every one 
what is his Due, That we muſt be ſincere in our Contracts, faith- 
ful in performing our Promiſes, and other ſuch like Rules of Juſtice 
and Equity: For the Knowledge of theſe Rules is inſeparable from 
Reaſon, or rather Reaſon is nothing elſe but the Perception and Uſe 
of all theſe Rules. a 
And although this Light of Reaſon which gives a Sight of theſe 
Truths, even to thoſe that are ignorant of their firſt Principles, does 
not ſo far prevail with every one as to make it the Rule of his Beha- 
viour, yet it has ſo great an Influence over all, that the moſt Unjuſt 
love Juſtice ſo much as to condemn and hate Injuſtice in others. 
And it being the Intereſt of every one, that others ſhould obſerve 
theſe Rules, the Multitude think it their Duty to reduce thoſe to 
Obedience who tranſgreſs them, and do hurt to others. And there- 
fore we are of Opinion, that God has engraven on all Mens Minds 
this Kind of Knowledge and Love of Juſtice, without which Society 
could not be maintain'd. And by this Knowledge of natural Laws, 
-- > _ which were ignorant of Religion, made their Society 
ſubſiſt. 8 
VI. This Light of Reaſon which God has given to all Men, and theſe 
The Govern- good Effects he has drawn from their Self-love, are the Cauſes 
_ 4— whereby Men themſelves contribute to maintain Humane Society: 
But withal we muſt acknowledge that it has a Foundation more 
eſſential, and much more ſolid, which is the Government of God 
over Men, and that Order wherein he preſerves Society. at all Times, 
and in all Places, by his infinite Power and Wiſdom. 

Tis by Virtue of this Almighty Power, that he embraces the Uni- 
verſe as a Drop of Water, or a Grain of Sand b, and is preſent in 
every Part of it. Tis by his infinite Wiſdom that he diſpoſes and 
orders all Things ſweetly 6x. 

Tis by his univerſal Providence over Mankind that he has di- 
vided the Earth among Men, and diſtinguiſned the Nations, by 
the Diverſity of Empires, Kingdoms, Republicks, and other States; 
and regulates both the Extent and Duration of them, by fuch Events 
as occaſion their Riſe, Encreaſe, Decay, and Diſſolution: And that 
among all theſe Revolutions he ſtill founds and maintains Civil So- 
ciety in each State, by the Diſtinctions he has made of Perfons to 
ſerve in all Employments and Places and by other Methods which 
are wholly in his Diſpoſal “. | 
The ſame Providence for maintaining Society, has appointed two 
Sorts of Powers which are fit to reſtrain Men within the Bounds of 
their Obligations. | 
The firit is that of Natural Powers, which reſpe& Natural Obli. 


3 Gol gations, ſuch as the Power which Marriage gives the Husband over 
has given to | | the 


» Behold the nations are as the drop of a bucket, and are counted as the ſmall duſt of the ba- 
lance, Ifa. xl. 15. h 


He reacheth from end to end ſtrongly, and diſpoſeth all things ſweetly. Wiſd. viii. 1. 
2 He that giveth breath to the people. Ita, xlii. 5. | - 


— 


Chap. 5. Of LAWS in General. 


27 


the Wife ©, and that which Birth gives to Parents over their Chil- 
dren *; but theſe Powers being limited to Families, and reftrain'd 
to the ordering of theſe natural Obligations, it was neceſſary there 
ſhould be another ſort of Power of a more general and: extenſive 
Authority. And ſince Nature which diſtinguiſhes the Husband 
from the Wife, and Parents from Children, does not in like Manner 
diſtinguiſh other Men, but has made them equals, God has ſo di- 
ſtinguiſh'd ſome of them, as to give them another Kind of Power, 
whoſe Adminiſtration extends univerſally to all Sorts of Obligations, 
and to all the Concerns of Society. And this Power he has di- 
{tributed differently, in Kingdoms, Common-wealths and other States, 
to Kings, Princes, and other Perſons whom he hath advanc'd , by 
Birth, Election, and other Methods, wherein he ordains or per- 
mits thoſe whom he has deſign'd for this Station to be promoted to 
it. For the Almighty Conduct of God always diſpoſes of that Chain 
and Concatenation of Events which precede the Advancement of 
thoſe whom he calls to Government. Thus he always places them 
in this high Station; from him alone they hold all the Power and 
Authority they have, and the Adminiſtration of his Juſtice is com- 
mitted to themi. And as it is God himſelf whom _ repreſent 
in this high Station, which raiſes them ſo far above others; So he 
would have them look'd upon as Lieutenants in their Office : And 
for this Reaſon he himſelf calls them Gods, to whom he has com- 
municated this Right of governing and Judging Men, becauſe it is 
a Right that is not natural to any but himſelf “. | 

For the Exerciſe of this Power, God has put the Su 
thority in the Hands of thoſe who hold the hi Place- in the 
Government, and has given them ſeveral other — that are ne- 
ceſſary, for maintaining the Order of Society according to the Laws 
which he has eſtabliſh'd l. 


Thus for maintaining this Order he has given them the Right of 
making Laws , and ſuch Regulations as are neceſſary for the pub- 
lick Welfare, according to different Times and Places; and alſo the 
Power of enacting Penalties for Crimes u. 

Upon the ſame Account of maintaining Order, he has given them 


the Right of communicating and dividing among divers Perſons the 
1 | Exerciſe 


wo _ 


— 


_—_— — P r — — 


© The head of the woman is the man. Eph. v. 22. 1 Cor. xi. 3. He hall rule auer thee, 
Gen. iii. 16. 


t Sons obey your parents in the Lord. Eph. vi. 1. He that fears the Lord, honours his 
parents, and as Lords he ſhall ferve them who begat him. Ecclus. iii. B. 
8 Duod ad jus naturale attinet, omnes homines equales ſunt. I. 32. ff. de reg. Jur. 
h Over every nation he ſet a ruler. Ecclus. xvii. 4. 
i Power is given you from the Lord. Wild. vi. 4. There-is no Power but of God. Rom. xiv. 1. 
Joh. xix. 11. For he is the miniſter of God. Rom. xiii. 4. The people come unto me to 


enquire of God. Exod. xviii. 15. Take heed what ye de, fo udge not but 
the Lord. 2 Chron. xix. 6. n 


* Thou ſhalt not revile the Gods. Exod. xxii. 8. I have ſaid ye are Gods. Pſal. Ixxxi. 6. 
Joh. x. 35. Exod. xxii. 8. | 1 


' The miniſters of his kingdom. Wild. vi. 5. That he may learn to fear the Lord his God, 
to keep all the words of this Law, and theſe ſtatutes to do them. Deut. xvii. 19. | 
Hy me kings reign, and princes decree juſtice. Prov. viii. 15. * | 
a For he beareth not the Sword in wain : he is the miniſter of God to thee, à revenger to 8x- 
ecute wrath upon him that doth evil. Rom. xiii. 4. 3 SE 


preme Au- 
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Exerciſe of that Authority, which they cannot manage alone in all 
particular Caſes; and alſo the Power of appointing different Kinds 
of Magiſtrates, Judges, and Officers that are neceſſary for the Ad- 
miniſtration of Juſtice, and for all other Publick Offices o. 

Upon the ſame account of Order, Sovereigns have the Power of 
Taxes according to their Neceſſities, for defraying the Expences of 
the Government at home, or defending the Nation abroad from the 
Invaſions of Foreigners ?. 

For ſecuring all theſe Ends of the Authority given to Temporal 
Powers, God has commanded all Men to be ſubject to them a. 

VIII. Laſtly, Religion ſhould be look'd upon as the moſt natural Foun- 

Religion. dation of the Order of Society; and indeed it is the true Principle 
of all good Order, which ought to be obſerv'd in it. But there is 
this Difference between Religion and all the other Foundations of 
Society, that whereas others are common to all Places, the true Re- 
ligion is not known, nor receiv'd but in ſome States; and even 
where it is known, it does not prevail over all to obſerve its Rules. 
But certainly in thoſe Places where the true Religon is profeſſed, the 
State of Society is moſt natural, and fitteſt to be maintain'd in good 
Order, by the Concurrence of Religion and Policy, and the . 
adminiſtration of the Spiritual and Temporal Powers. 

Seeing therefore the Spirit of Religion is the Foundation of all good 
Order in Society, and that it ought to ſubſiſt by the Union of Reli- 
gion and Policy; tis a Matter of great Importance to conſider, how 

eligion and Policy agree with one another, and how they are di- 
{tinguiſh'd, for framing this Order; and what is the Miniſtration of 
Spiritual and Temporal Powers. And becauſe this Matter is an eſ- 
ſential part of the Plan of a Society, and has . — Relation to the 
Civil Laws, it ſhall be the Subject of the next Chapter. | | 


i . i i > 
Of Religion and Policy, and of the Adminiſtration of Spirt- 


tual and Temporal Powers, 


5 HERE is no doubt but Religion and Policy have one com- 
and Policy, as 1 mon Foundation, which is the Appointment of God; for a 
founded on di- Prophet hath taught us, that it is he who is our Judge, our Law- 
vine Appoint- giver, and our King, and that he alſo is the Saviour of Mankind r. 
hus *tis he who in the Spiritual Order of Religion, has appointed 

| | the 


* 


o Thou ſhalt provide out of all the people able men, ſuch a gh God, men of truth, hating 
covetouſneſi, and place ſuch over them to be rulers of thouſands, and rulers of hundreds, rulers 
of 50 and rulers of tens. And Moſes choſe able men out of all Iſrael, and made them 

Heads over the people. Exod. xviii. 21, 25. | 

P Give unto Ceſar the things which are Cæſar's. Mat. xxii. 21. Tribute to whom tri- 
bute is due. Rom. Xili. 7. 
4 Let every ſoul be ſubjeft to the higher powers. Rom. Xiii. 1. 1 Pet. ii. 13. Put them 
in mind to be ſubjeft to principalities and powers, Tit. iii. 1. 
* r The Lord is our judge, the Lord is our law-giver, the Lord is our king, be will ſave us. 
Ala, xxxiii. 21, 


7 
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the Miniſtrations of the Eccleſiaſtical Powers . Thus tis he, by 
whom, in the Temporal Order of Policy, Kings reign e, and who 
gives to Sovereigns all the Power and Authority they have. From 
whence it follows, that Religion and Policy, having the ſame com- 
mon Foundation of divine Inſtitution; ought not only to agree a- 
mong themſelves, but mutually to fupport one another, after ſuch a 
Manner, that private Perſons may exactly and faithfully obey. both 
the one and the other ; and that thoſe who are Miniſters of theſe two 
Powers, may exerciſe them with ſuch a Spirit, and by ſuch Rules as 
to reconcile them; nay; tis certain that true Religion and good Po- 
licy do always perfectly agree. ; ge 

is very well known that the Deſign of Religion is to bring Men n. 
back to God by the Knowledge of the Truths it teaches, and with - The Deſign of 
draw them from the By-ways of Self. love, that ſo they may be uni- sion. 
ted in the Obſervation of the two „ res which being eſſen- 
tial to 2 do A reſpect the Mind and Heart of a Man, 
whoſe good Diſpoſitions ſhould be the Principal of the external Or- 
der of Society. But ſince all Men have not this Spirit of Religion; 
and many of them ſo misbehave themſelves, that they do even diſ- 
turb this external Order; the Deſign of Policy is to maintain the Il. 

ublick Peace among all Men», and to reſtrain them within the 1 

ounds of Order, without any Dependence on their inward Diſpo- 
ſition, by employing even Force and Penalties, as Occaſion requires. 
And for theſe different Uſes of Religion and Policy, God has inſti- 
tuted both in the one and the other, ſeveral Powers, whoſe Admi- 
niſtrations are ſuitable to their Deſign and Ed. 7 

Thus becauſe Religion deſigns only to form good Diſpoſitions in ry 
the inward Man, God has given to thoſe Powers that are Miniſters of The Diſtincti- 
it, a Spiritual Authority, whoſe only End is to govern the Mind and d. Seren. 
Heart, and to plant in them the Love of Juſtice, without uſing any tration of the 
Temporal Force to the outward Man v. But the Office of the On 
Temporal Powers of Policy, whoſe Aim is only to regulate the ex- ende 
ternal Order of Society, is exerciſed with ſuch a Force as is neceſ- 
ſary to reſtrain thoſe who are not Lovers of Juſtice, but commit ſuch 
Irregularities as diſturb this Order x. | 8 ö 

hus the Spiritual Powers inſtruct, exhort, bind and looſe the inward 
Man, and diſcharge other Duties peculiar to their Office. And the 
Temporal Powers command and forbid the external Actions of Men, 
maintain every one in his Rights, diſpoſſeſs Uſurpers, chaſtiſe the 
Guilty, and puniſh Crimes, by inflicting ſuch Pains and Penalties as 
are ſuited to preſerve the publick Peace. | s ip 

Thus the Spiritual Powers of Religion, whoſe Deſign requires that 
wicked Men ſhould live that they may become good, have no other 
Ways of puniſhing Men, but by impoſing ſuch Penalties as are pro- 
per to reduce them to a Senſe o * Tranſgreſſions: And the 


Temporal 


* 


* As the Father ſent me, fo ſend I you, &c. John xx. 23. Mat. x. 16. Let a man ſo 
account of us, as of the miniſters of Chriſt, and diſpenſers of the myſteries of God. 1 Cor. iv. 1. 

t By me kings reign. Prov. viii. 15. | 

u That we may lead quiet and peaceable lives. 1 Tim. ii. 2. 


w Reprove, rebuke, exhort with all long-ſuffering and doctrine. 2 Tim. iv. 2. Not that 
we have dominion over your faith. 2 Cor. 1. 13. 


* He beareth not the fword in vain, for he is a miniſter of God, a revenger to execute 
wrath upon him that 2 Rom xiii, 4. * | 
1 | 
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Temporal Powers which are to provide for the publick Peace, enact 
ſuch Penalties as are proper to maintain it, and puniſh even with Death 
thoſe Diſturbers of publick Order who deſerve it. : 

. But theſe Differences between the Deſign of Religion and Policy, 
ien Union and between the Offices of the Spiritual and Temporal Powers, are 
Order. no ways contrary to their Agreement; for the ſame Spiritual and 

—Femporal Powers which are thus diſtinguiſh'd in the Exerciſe of 
their Office, agree in the common End of maintaining Order, and 
mutually aſſiſt one another to that Purpoſe. For it is a Law of Re- 
ligion, and a Duty of thoſe who are its Miniſters, to exhort and 
command every one to obey the 'Temporal Powers, not only for fear 
of their Authority, and the Penalties they impoſe, but from a Senſe 
of their indiſpenſable Duty for Conſcience-ſake and the Love of 
Order y. And it is a Law of Temporal Policy, and the Duty of 

_ thoſe who are entruſted with the Adminiſtration of it, to maintain 
the Exerciſe of Religion, and to employ the temporal Authority, 

and even force it ſelf againſt thoſe who diſturb it. Thus theſe two 
Powers agree, and mutually ſupport each other: And even then 
when the Deſign of the ſpiritual Office ſeems to demand ſomething 
contrary to that of the temporal Policy, as when the Miniſters of the 
Spiritual Power demand the Lives of ſome great Criminals, whom 
they condemn only to Penances, but the temporal Power con- 
demns to Death ; the Spiritual Adminiſtration of Religion, which 
requires Princes and Judges to do their Duty does not oblige them 
to uſe the ſame Clemency, but the temporal Judges may juſtly con- 
demn them to Death, whom the Eccleſiaſtical Judges only do con- 
demn to Priſon, Faſting, and other Works of Penance. 

VI. Tis upon the Account of theſe Differences between the Deſign of 
Aale wo Religion and that of Policy, that God has parted the Adminiſtration 
tionsarein dif- Of them, that ſo the Spirit of Religion, which ſhould win the Hearts 
ferent Hands. of Men by the Love of Juſtice, and the Contempt of 'Temporal 

Goods, might be inſpir'd into them by other Miniſters than the 

Temporal Powers, who are arm'd with the Terror of Penalties 

and Puniſhments to maintain external Order, and whoſe Admini- 

ſtration chiefly reſpects the Uſe of Temporal Goods. And it is ſo 

eſſential to theſe two Adminiſtrations that they ſhould be diſtin- 

uiſhed, and that the Spiritual Power ſhould be divided from the 

emporal, that although they were both naturally united in God, 

when he became viſible to ſettle his Spiritual Kingdom, yet he ab- 

ſtain'd from the Exerciſe of his Power over Temporals: And all 

the Uſe he made of his Greatneſs and Power, was perfectly oppoſite 
to the Grandeur and State of a Temporal Kingdom. | 

For at the ſame Time, that he manifeſted the Divine Excellence 

of this Spiritual Kingdom by the GOT Truths of his Doctrine =, 

by the Glory of his Miracles, by all the notable Circumſtances of 

his coming, which he had caus'd to be foretold by his Prophets, 

; and 


Let every ſoul be ſubject tothe higher powers, for there is no power but of God, the powers 
that be, are ordained of God; whoſoever therefore reſifleth the power, reſiſteth the ordinance of 
God. Rom. xiii, 1. Jherefore we muſt needs be ſubject, not only for wrath, but alſo for 
conſcience ſake. Rom. xiii. 5. 1 Pet. ii. 13, Wild. vi. 4. | 
z I am the Light of the world. Joh. vi. 12. I have given thee for a light to the Gentiles, 

ſa. xlix. 6, 
Aud all the People rejaiced for all the glorious things that were done by him, Luke xiii. 17. 
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and were to N + 9 the Reign of the Prince of Peace *, who was 
to beſtow upon Men ſuch good Things as did not divide theme; 
he aſſum'd none of the Enſigns of Temporal Power, he diſcharg'd 
no Duty belonging to it, nay he refus'd to make himſelf a Judge 
between two Brethren when one of them defir'd it of him d. And 
to ſhew that the Exerciſe of Temporal Power was to be parted 
from his Spiritual Rule, he left that Power entirely to Princes, and 
he himſelf choſe to obey them. Thus at his Birth, he made the 
Circumſtance of the Place where he was to be born, to depend 
upon his Obedience to a Law made by an Infidel Prince ©. Thus 
during his Life, he taught others to render to Princes what was 
their Due ; and he himſelf paid Tribute, although it was not due 
from him, for the Reaſon he gives at the ſame Time when he 
wrought a Miracle to get Money for the Payment of it“ And at 
the Time of his Death, he told him who exerciſed the "Temporal 
Power, and did moſt unjuſtly abuſe it, that he could not have that 
Power, except it had been given him of Gods; and allo ſignified 
unto him the Diſtinction between his Spiritual Kingdom, and the 
"Temporal Dominion of Princes b. 


'Tis true, that upon a certain Occaſion he gave a viſible Sign of 


his Dominion over Temporals, and a Dominion more abſolute than 
that which he has entruſted with Princes, by working a Miracle, 
which was the Cauſe of ſome Loſs to the Inhabitants of the Place 
where he wrought iti. But even this Miracle, which plainly diſ- 
cover'd his Almighty Power over Temporals, ſerv'd for a Proof, 
that he did refrain from all other Exerciſe of this Power, for no 
other Reaſon but only to ſignify the Diſtinction between the Spi- 
ritual Kingdom, he came to eſtabliſh, and the Temporal Dominion 
he left to Princes. E | 
Laſtly, 'tis certain, that when he appointed the Miniſters of his 
Spiritual Kingdom, and gave them the Rules of their ConduR, and 
chalk'd out the Extent of that Power he entruſted with them, he 
gave them no Power over Temporals. And it plainly appears, that 
none of them aſſum'd to himſelf the Exerciſe of any Part of the 
*-Temporal Power, but on the contrary, they were ſubject to it; and 
that at the ſame 'Time they diſcharged the Duties of their Spiritual 
Office, without any Regard to the Authority of the Temporal Powers 
who oppos'd them; yet they till taught, and they themſelves paid 
y——— monty to theſe Powers in ſuch Things as belong'd to their 
ce. 


From all that has been ſaid it plainly follows, that the Exerciſe of 


VII. 


the Spiritual Power is confin'd to that which concerns Spiritual Mat- The two Ad- 


ters k, and that it ought not to thruſt itſelf upon Temporal Affairs 9 porn 


and alſo, that the Adminiſtration of the Temporal Power is bound- de 


ed 


1— — . T* A. 


— 


b The Prince of Peace. Iſa. ix. 6. 
l An High Prieſt of good things to come. Heb. ix. 11. 
N _ Jabs Xll. 13. © Andii.i. Mat. xvii. 23. 3 Joh. xix. 11. Joh. 
viii. 36. | 
i Mart. viii, 28. Mark v. Luke viii. z | 
* Take thou unto thee Aaron thy brother, and his ſons with him from among the children of 
Ijrael, that he may miniſter unto me in the prieſt's office. Exod. xxviii. 1. The chief prieſt 
7s over you in all matters of the Lord. 2 Chron. xix. 11. Every high prieſt taken from among 


men is ordain'd far men in things pertaining to God, Heb. v. 1. 
8 
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ed by Temporal Matters, and is not to meddle in Spiritual Affairs; 
, that theſe two Offices are immediately appointed by God ; and that 
ty of thele two hoſe who exerciſe one of theſe two Powers, are ſubject to them 
Powers over Who adminiſter the other in ſuch Things as depend upon it. And 
one another 1 it appears alſo, that thoſe who were acted by the Spirit of God have 
of their ſeveral ſuited their Behaviour to the ſame Rules, and expreſſed the Sub- 
mans miſſion due to both theſe Powers. Thus when God made choice 
| An Example. Of Nathan for the Spiritual Office of reproving David, the Tempo- 
ral Power of that King did not hinder the Prophet from ſpeaking to 
him with that Freedom which became the Authority of the Othce 
he diſcharged ; and this Prince alſo received the Reproof with Hu- 
mility =, But on the contrary, when the ſame Prophet would know 
the Intention of this Prince about the Choice of his Succeſſor, whe- 
ther he was for Solomon or Adonijah, he proſtrated himſelf in great 
Humility, and begg'd of him to declare, which of the two he would 
make choice of to reign after him u. | 
. „ It were eaſy to diſcover from ſuch- like Examples, how the Au- 
the Miniſters thority of Spiritual and Temporal Powers mult be diſtinguiſh'd, and 
of bothPowers. after what Manner they have been managed by thoſe who have go- 
vern'd themſelves by juſt Rules, and kept within the Bounds of their 
own Office, without invading another's. But tis ſufficient to m 
preſent Purpoſe, to have given this general Idea of theſe two Admi- 
niſtrations of Religion and Policy, whereby we may diſcern the De- 
ſign and Uſe of both, and perceive the Principles which reconcile 
and diſtinguiſh them; and by all theſe Views we may judge after 
what Manner they contribute to maintain the Order of Society. 

XI. It may be thought that the Spiritual Powers have made Rules a- 
Lbotorkry bout "Temporal Matters; ſuch are thoſe in the Canon Law about 
Power, Contracts, Teſtaments, Preſcriptions, Crimes, Judicial Proceedings, 
wherein their Rules of Right, and other ſuch-like Matters: And that ſome Laws 
es mer the have alſo been made by the Temporal Powers, about ſuch Matters 
Temporal. as relate to Spiritual Affairs; ſuch are ſome Conſtitutions of the firſt 

XII. Chriſtian Emperors, and ſome Ordinances of the French King about 
hhe Laws of Matters of Faith and Eccleſiaſtical Diſcipline. But what is in the 2 
Powers which Canon Law concerning theſe "Temporal Matters, cannot prove thar# 
concern the the Eccleſiaſtical Powers have regulated Temporal Affairs: For on 

prin the contrary it appears, that at the beginning of the Canon Law, 
where the Diſtinction of Divine and Humane Laws is related, tis 
ſaid, that Humane Laws are the Laws of Princes: That by theſe 
Laws Men's Rights are determin'd as to every thing they can poſ- 
ſeſs; and that even the Revennes and Goods of the Church are pre- 
ſerv'd to it only by the Authority of theſe Laws, becauſe God has 
given to Princes the Adminiſtration of the Government as to Tem- 
porals o. Since therefore there can be nothing in the Canon Law 
which ſubverts this Rule, whatever is to be found in it as to Tem- 
porals, may be reconciled with this Principle; which is not difficult 
to do, if we reflect on the Uſe of the Rules which concern Tem- 


porals 


2 


. — 


— _ * 


pat belongs to the king's office. 2 Chron. xix. 11. ® 2 Sam. xii, 1 Kings i. 23. 

o Quo jure — villas Eccleſia? Divino, an humano? Divinum Jus in Scripturis di- 
vinis habemus : humanum in Legibus Regum. nde quiſque poſſidet quod poſſidet © nonne jure 
humano? Diſtinct. 8. can. 2. Jura autem humana jura Imperatorum ſunt : guare? Quia 
ipſa jura humana per Imperatores & Rectores ſeculi Deus diftribuit humano generi. Ibid, 


— 
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orals in the Canon Law : For there we ſee for inſtance, that thoſe 
which concern Judicial Proceedings relate to Ecclelialtical Juriſdic- 
tion: That thoſe about Crimes impoſe Canonical Puniſhment, 5. e. 
ſuch Puniſhment as the Church enjoins for the Penance of Crimi- 
nals: That the Rules about Contracts, Teſtaments, Preſcriptions; 
and ſuch-like Matters, conſider them only ſo far as they have rela- 
tion to Spirituals; as upon the account of certain Ways of Com- 
merce, which are forbidden to Ecclefiaſticks, the Religion of an 
Oath; the Uſe of Agreements for Churches and particular Church- 
men, and other ſuch-like Views : 'That ſome of theſe Rules are no- 
thing but the Anſwers of Popes upon Conſultations: And laſtly; 
that whatever may be there which purely concern Temporal Mat- 
ters between Lay-men, they are only to be conſidered as Rules in 
the Territvries of the Holy See, where the Popes are Temporal 
Princes; and beyond this Compaſs they have no other Authority but 
what is given them by the Princes who admit the Uſe of them a- 
mong their Subjects: As to which we may obſerve, that this Kind 
of Canonical Conſtitutions about Temporals, ſufficiently diſcovers, 
that they naturally belong to the 'Temporal Authority, fince they are 
for the molt part extracted from the Roman Law, although 'tis true 
that ſome of them are contrary to it. But tis not neceſſary to treat 
of this here. 5 | | * 

As to the Regulations which Princes may have made about Spiri - 
tual Matters, they have not extended their Authority to the Spiritual 
Adminiſtration which is reſerved to the Ecclefiaſhcal Powers; but 


*, - Be wo it. 


b XI | 
ngs are Pro- 
tectors, Con- 


ſervators, 


have only employ'd their Temporal Authority to put the Laws of Executors of 


the Church in Execution, as to its external Order and Government. 
And theſe Ordinances which the French Kings call Politick Laws p, 
tend only to maintain this Order, and to reſtrain thoſe who diſturb 
it, by violating the Laws of the Church. And from theſe Ordinan- 
ces it appears alſo, that the Kings order nothing but what belongs 
to their Power, and in them they ſtyle themſelves Protectors, De- 
fenders, Conſervators, and Executors of what the Church teaches 
and ordains 4. | 


There is yet another Difficulty which may be ſtarted, as to ſome 


the Laws of 
the Church; 


XIV. 


Matters wherein it ſeems that the Temporal and Spiritual Juriſdic- The Agree- 


tion claſh with one another : As for inſtance, when the Temporal 
Juriſdiction takes cognizance of the Right of poſſeſſing Benefices, 


ment of the 
Spiritual Juriſ- 
diftion with 


and when the Eccleſiaſtical Juriſdiction takes cognizance of — * the Temporal. 
ing 


ral Affairs between Ecclefiatticks. But as to the Right of poſſe 


Benefices, it is a Matter of Temporal Juriſdiction, which only has 

the Power to join Force to Authority, that all Impediments may be 

removed, and Uſurpers may be reſtrained : And as to the Right 

which Eccleſiaſtical Judges have to take cognizance of Temporal 

Matters in the Cauſes of Eccleſiaſticks, it is a Privi ge which Prin- 
a 


ces have granted to the Eccleſiaſtical Juriſdiction, in Favour of the 
Church. 


Chapters, is to give a general Idea of the Plan of Humane Society 
upon the natural Foundations of that E a which God has appoint- 
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a ? Charles IX. January 17, 1651, 1 Francis I. in July, 1543. 


The Deſign of all that has been ſaid in this and the preceding xv. 
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ed in it; and to ſhew that the firſt Principles of that Order are the 

two prime Laws; that the wag gary which unite Men in Sociery, 

are conſequent upon theſe two 

Sources of all our Duties, and the Foundations of different Kinds of 
| Laws; upon which Occaſion I begun to deſcend from theſe general 

Principles, to thoſe which are peculiar to the Civil Laws. It remains 

now, without entring into the Detail of theſe Laws, and their Subject- 


matters, that I ſhould more cloſely conſider the Nature and Deſign of - 


Laws in general, and the Properties which diſtinguiſh their different 
Kinds, that ſo we may diſcover the Foundations of many Rules that 
are eſſential to the Knowledge and right Uſe of the Civil Laws: 
And this ſhall be the Subject of the two next Chapters. 


CH AP. XI. 
Of the Nature and Deſign of Laws, and their different Kinds. 


J. LL the different Ideas which can be conceiv'd of the ſeveral 
N A Sorts of Laws, which are expreſs'd by the Names of Laws 
immutable, and Divine and Humane, Natural and Poſitive, of Religion and Policy, 
muvclavs: of the Law of Nations and the Civil Law, and by all the other 
thc Lay, Names which can be given them, may be reduc'd to two Kinds, 
which comprehend all Laws of whatſoever Nature, whereof one 
comprehends the Laws that are immutable, and the other the Laws 
that are mutable : For there is no Law but has one or other of 
theſe two Properties, which are well worth our Conſideration, not 
only that we may apprehend this firſt general Diſtinction of the Laws 
into theſe two Kinds, which ought to precede the other Ways of 
Diſtinguiſhing them; but becauſe thele two Properties are mot 
eſſential to the Nature of all Laws, and ſo the Knowledge of them 

is neceſſary, and of great Uſe in the Civil Laws. 
The immutable Laws are ſo call'd becauſe they are natural, and 
{o juſt always and in all Caſes, that no Authority can either alter 
or aboliſh them; and the mutable Laws are thoſe which a lawful 


Authority may enact, change and aboliſh, as Occaſion requires. 


Theſe immutable or natural Laws, are all ſuch as by neceſſary - 


Conſequence are deduc'd from the two primary Laws, and are fo 
eſſential to the Obligations which compoſe the Order of a Society, 
that they cannot be chang d without pndermining the Foundations 
of that Order: And the mutable Laws are all thoſe which may be 
{ſeveral Ways enacted, chang'd, and even aboliſh'd, without oppoſing 
the Deſign of the primary Laws, or ſhaking the Foundations of the 
Order of Society. 
II. Thus ſince it is a Conſequence from the firſt Law, that we muſt 
An Example obey the Higher Powers, becauſe God has appointed them, and it 
ma jg a Conſequence from the ſecond Law, that we mult do Hurt to 
no body, and give to every one what is his Due, and all thefe Rules 
are eſſential to the Order of Society; for that Reaſon they are im- 
mutable Laws. And there is the ſame Reaſon of all the particular 
Rules which are eſſential to the ſame Order, and to the Obliga- 
tions 
7 


aws, and that they are at once the 
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tions which are deducible from the primary Laws. Thus it is a 
Rule eſſential to the Obligation of a Guardian, that he being inſtead 

of a Father to the Orphan who is under his Care, ought to look 
after the Behaviour and Goods of the Orphan: And ſo it is an im- 
mutable Law, that a Guardian is to take this Care upon him. Thus 
{ince it is a Rule eſſential to the Obligation of him that borrows 
any thing from another, that he ought to preſerve it, tis alſo an 
immutabſe Law, that he ought to be anſwerable for any Damage 

it has ſuffer'd thro' his Neglect. 23 5 

But the Laws about ſuch Things as are left indifferent by the two , I. 
prime Laws, and by the Obligations conſequent upon them, are mu- mutabie 3 
table Laws. Thus it is indifferent by theſe two Laws and the con- 
ſequent Obligations, whether there be five, or ſix, or ſeven Witneſſes 
to a Teſtament; whether a Preſcription be obtain'd by twenty, thir- 
ty, or forty Years; whether the Value of Money be more or leſs ; 
and ſo they are only mutable Laws, which regulate ſuch Kind of 
Things, and this they do variouſly according as Time and Place 
require. k 

rom this firſt Idea of the Nature of immutable Laws we may RO 
perceive that they have their Original from the primary Laws, of, O“ 
which they are only an Enlargement. Thus for Inſtance, theſe natural Law. 
Rules of Equity which were above-mentioned, and other ſuch-like, 
are nothing but what the Deſign of the ſecond Law requires in 
each Obligation, as being eſſential and neceſſary to it. 

As to mutable Laws we may obſerve two different Cauſes, which u V. . af 
render the Uſe of them neceſſary to Society, and have been the quatic Laws, 
Sources of that infinite Multitude of mutable Laws which appear in 
the World. 

The firſt of theſe two Cauſes, is the Neceſſity of regulating cer- * 
tain Difficulties, which ariſe in the 12 of immutable Laws; A bc 
when theſe Dithculties are ſuch that they cannot be provided againſt Laws, the Dif- 
but by Laws, and the immutable Laws themſelves do not at all rg- gane, which 
ure them. We may the better judge of theſe Difficulties by ſome mutic Laws. 

Lxamples. 

The firſt Example to ſhew the Neceſſity of mutable Laws, ſhall _. y -* 
be this. It is a natural immutable Law, that Fathers ought to leave ne. _ 
their Goods to their Children after their Death; and there is another 
Law which is commonly plac'd among natural Laws, that he can 
diſpoſe of his Goods by his laſt Will. If we allow to the firſt of 
theſe Laws an Extent without any Bounds, a Father can never 
diſpoſe of any thing: And if the ſecond be extended to an inde- 
finite Liberty of diſpoſing of all that he hath, as the ancient Roman 
Law did allow, then a Father may deprive his Children of any Part 
in his Inheritance, and give all his Goods to Strangers. 

By theſe Conſequences ſo oppoſite to one another, which would 
follow from theſe two Laws being indefinitely extended, it appears 
to be neceſſary that ſome Bounds ſhould be ſet to them both, to re- 
concile them. Indeed if all Men would govern themſelves by Pru- 
dence, and by the Deſign of the two primary Laws, every one 
would be a fit Interpreter of what the Law requires of him, which 
would have Children ſucceed to their Fathers, and of what that Law 
alſo requires, which permits him to diſpoſe of his Goods by Will; 
for then he could ſuit his Diſpoſals to the State of his Goods and 


his 
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VIIT. 
Ariother Ex- 


ample. 


IX. 
A third Ex- 
ample. 


bis Family, and to his Affection to his Children and other Perſons; 


according as he may be oblig'd either to make them fome Acknow- 
tedgment, or beſtow upon them ſome liberal Gift. But becauſe all 
Men are not govern'd by this Deſign of the primary Laws; nor by 
Prudence, and ſome abuſing their Liberty of diſpoſing of their goods; 
or even through Ignorance of their Eſtate and Affairs do prejudice 
their Children; therefore fince it is not fit to leave an indefinite 
Liberty to thoſe who can abuſe it, and tis not poſſible to make 
for every one a particular Rule, it was neceſſary for reconciling 
theſe two Laws, and reducing them into ſuch Rules as might be 
common to all Men, that a mutable Law ſhould be made, which 
ſhould abridge the Father's Liberty of diſpoſing by Will to the Diſ- 
advantage of his Children, and ſecure to them a certain Portion of 
their Father's Goods, which they cannot be depriv'd of; and this 
Portion is now fix'd by a poſitive and alterable Law, and is calt'd, 
Portio Legitima. | 
Another Example is this: It is a natural and immutable Law, 
That he who has the Property of any thing, ſhall always enjoy that 
Property, until he voluntarily parts with it, or is deprived of it by 
fome juſt and lawful Means: And it is alfo another natural immutable 
Law, That he who is poſſeſs'd of any thing, ſhould not always be 
liable to the Danger of being diſturb'd in his Pofleflion, and that 
after he has poſleſs'd a Thing for a long time, he ſhall be taken for 
the right Owner of it; becauſe it is natural for Men to take ſo much 
care of their juſt Rights, as not to abandon them to others, and it 


is not to be preſum'd without Proof, that a Poſſeſſor is an Uſurper. 


If we extend too far the firſt of theſe two Laws, That he who 
has the Property of any thing cannot be diveſted of it but by juſt 
Means; from hence it will follow, that whoſoever can ſhew, that he 


or they from whom he has the Right, were once right Owners of an 


Inheritance, though it be above an Age ſince they were poſſeſs'd of 
it, ſhall re-enter upon the Inheritance, and diveſt the Poſſeſſor of it, 
unleſs, together with his long Poſſeſſion, he can ſhew a Title, which 
deſtroy'd the Right of the firſt Owner. And if on the contrary we 
extend too far the Rule, which preſumes Poſſeſſors to be the right 
Owners of what they 4 ma then the Property of all thoſe will be 
loſt who are not found in Poſſeſſion. 

From the contrary Tendency of theſe two Laws, it plainly ap- 
pears, that one of them would reſtore the firſt Proprietor againſt an 
ancient Poſſeſſor, and the other would maintain a new Poſleſſor a- 
gainſt the right Owner, and that therefore it was neceſſary to regu- 
late them by a poſitive Law, viz. That they who are not Poſſeſſors, 
and yet pretend to be Proprietors, ſhould be bound to juſtify their 
Right, within a certain compaſs of 'Time ; and that after this Time 
the Poſſeſſors, who had been no wife troubled, ſhould be maintain'd 
in the Poſſeſhon; and this is what is done by the poſitive Laws which 
regulate the Time of Prefcriptions. 

A third Example is this, It is a natural and immutable Law, that 
Perſons who have not yet attain'd a ſufficient Uſe of Reaſon for 
want of Age, Inſtruction, and 1ence, cannot have the Manage- 
ment of their Goods and their Affairs; and that they may manage 
them, after they have attain'd fufficient Reaſon Experience. 
But ſince Nature doth not furniſh all Men at the ſame Age with this 


Suffi. 
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Sufficiency of Reaſon, which is neceſſary for the Management of 
their Affairs, and ſome have it ſooner, others later to render this 
Law of general Uſe, a ive Law was neceſſary, which ſhould be 


a common Rule to all Men. Thus there are politick Laws which 


have left Fathers at liberty to determine, to what Age their Chil- 
dren ſhould continue under the Government of a Tutor; and there 
are others which have fix d the Minute of their Children's Age, un- 
der which they ſhould be of full Age. | i) 

The laſt Example is this, It is a natural Law that he who buys 


X. 


any thing ſhould not take Advantage from the Neceſſity of the Sel. u tn 


ler td purchaſe it at too low a Price. But becauſe it would be a 
thing of very bad Conſequence in Trede, to break off all thoſe. Sales, 


where a thing was not {old for its juſt Price, therefore this Matter 


is thus regulated by a poſitive Law, That Bargains of Sale ſhalt not 


be diſſolved for the lowneſs of the Price, except in the Caſe where 


an Inheritance ſhall be ſold at leſs than half its juſt Value. And the 
Injuſtice of theſe Purchaſers who do leſs Hurt is connived at fot the 
publick Good, unleſs. there be other peculiar Circumitances which 
oblige to break off the Sale. voy; 21 240 Rl Frei © 
In all theſe Examples, and ſuch-like of mutable Laws which are 


ample. * 


XI 


deduced from thoſe which are immutable, we muit obſerve, that Immutable 


each of theſe mutable Laws have two Characters, which deſerve to 


Laws included 
in thoſe that 


be well conſider'd and diltinguiſh'd,. becauſe they make as it were are mutable. 


two Laws in one, For in theſe Laws, one part of what they en- 
join is a natural Right, the other is of a poſitive Nature. Thus the 
w which regulates the Portion of Children, includes in it theſe 


two Parts; one which ordains that Children ſhould: have a Share in 


the Inheritance of their Fathers, and this is an immutable Law; 
the other which adjuſts this Portion to a Third, or a Half, more or 


leſs, and this is a poſitive Law; for it might have been two Thirds, 


or three Fourths, if the Lawgiver had thought fit to order it ſo. 
The ſecond Cauſe of mutable Laws was the Invention of certain 

Uſages which are thought to be uſeful in Society. Thus, for in- 

ſtance, Feudal Tenures were invented, Taxes, the payment of an 


XII. 


The ſecond 
Cauſe of mu- 


table Laws is 


Annual Rent for a certain dum of Money, the Right of edemption, the Uſage of 
Subſtitutions, and ſuch-like other Uſages, whoſe Eitabliſhment was or 4 · . 


arbitrary. And theſe Matters, which are the Inventions of Men, 
and may for that Reaſon be called arbitrary Matters, are regulated 
by a vaſt number of Laws of a poſitive Nature. 

Thus we ſee in Society the Ule of theſe two Sorts of Matters: For 
there are many of them ſo natural, and ſo eſſential to our moſt com- 
mon Neceſſities, that they have always been uſed in all Places; ſuch 


as Exchanges, Letting to hire, Pledges, Commodatums, or Mutunnis, 


and many other Agreements; Guardianſhip, Succeſſion, and many 


other Matters, together with the Uſe of Things invented. But here 


we muſt obſerve, that even theſe Matters, whereof Men have in- 
vented the Uſe, are always founded on ſome Principle of the well- 
ordering of Society. Thus, for inſtance, the F Tenures are 

1 ng founded 
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" Under tutors and governours until the time appointed by the father. Gal. iv. 5. 7 
* And if thou ſell ought to thy neighbour, or buyeft ought of thy neighbour's hand, ye /hall 
not oppreſs one another. Lev. xxv. 14. 
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founded not only upon the general Liberty of making all Kind of 
Agreements, but alſo on the publick Benefit that ariſes from obli- 
Les Fick & ging thoſe to whom theſe * Tenures are granted, and their Succef- 
Les Arriere ſors, to ſerve the Prince in the Time of War. ee 
88 Thus Subſtitutions are founded on the general Liberty every one 
has to diſpoſe of his own Goods, the Proſpect of preſerving the 

Goods in the Family, the Uſefulneſs of taking from certain Heirs 

or Legatees the Liberty of diſpoſing of them, becauſe they may 

make a bad Uſe of it, and upon other Motives of the like Nature. 

XIII. We muſt obſerve alſo, as to theſe Matters of Invention, tha al- 
There are mu· though they may ſeem to require only mutable Laws for their Regu- 
table Kas, + lation, yet there are many immutable Laws about them; as on the 
tural, and na- Other Hand we ſee, that the other Matters which are called natural, 
tural Laus a- are not only regulated by natural and immutable Laws, but alſo by 
— inden, ſuch as are poſitive. Thus it is an immutable Law in the Matter 
XIV. of Fiefs, that the Conditions ought to be kept which are ſtipulated. 
ExamP®- by the Title of their Grant. Thus in the Matter of Guardian- 
ſhip which is of natural Right, the Number of Children who are 

exempt from this Office is regulated by a poſitive Law. By thefe 
Examples then we ſee, and by others which have been already 

obſerv'd, that in all Matters, both natural and others, there is a 

xv. Mixture of Laws immutable and mutable ; but with this Difference, 
Few poſitive that in natural Matters there are but few poſitive Laws, but the 
—_ _ greateſt Part of Laws about them are immutable ; and on the con- 
XVI. trary there are an infinite Number of poſitive Laws about Matters of 
Many poſitive Invention. Thus we ſee in the Roman Law, that as the greateſt Part 
822 of the Subjects there, which are in Uſe among us, are natural; ſo 
ry. the Rules about them are almoſt all natural Laws: and that on the 
contrary, as the greater Part of our Cuſtoms are about Matters in- 

different, ſo the greater Part of the Rules about them are mutable, 

and different in ſeveral Places. And this we ſee alſo in the indif- 

ferent Matters which are regulated by Edits, that almoſt all their 

Rules are alſo of a poſitive Nature. | | 

XVII. Mutable Laws then are of two Sorts, according to the two Cauſes 


| Two Sorts of on which they are founded. The firſt is, of thoſe mutable Laws, 


— which are Deductions from the natural Laws ; ſuch as thoſe which 


flow from na- regulate the Portion of Children, the Age of Majority, and the 
_ _ like: And the ſecond is, of thoſe which have been devis'd for re- 
—— In- gulating indifferent Matters; ſuch are the Laws which regulate the 


ventions. egrees of Subſtitution, the Rights of Redemption in Fiefs, Sc. 
xvii. All poſitive Laws of theſe two Kinds, are contain'd in four Sorts 
N of Books, that we make uſe of in France, which are the Books 


comprehend Of Roman Law, Canon-Law, Edicts, and Cuſtoms. Hence we have 
the poſirive Occaſion to diſtinguiſh upon another Account four Sorts of poſitive 
Laws we cb. Laws, Which are made uſe of in this Kingdom. | 


aig Frag 'The firſt contains ſome-poſitive Rules of the Roman Law which 
non-Law, E- we have received, and authorized by the common Uſe of them 
. and Cu among us; as, for Inſtance, that Law which was above-mention'd, 
pa of the Reſciſſion of Sales for the Damage of more than half the 
juſt Value; the Laws which regulate the Forms of Teſtaments, the 
Time of Preſcriptions, and others which are received either in the 


whole Kingdom, or ſome Provinces only. 


The 
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The ſecond Sort contaitis the poſitive Rules of the Canon Law 
which have been received by the common Uſe of them among us. 
Such are many Rules about Beneficiary and other Eccleſiaſtical 
Matters, and alſo about ſome: Matters of the Civil Lac. 

The third Sort contains the poſitive Laws which are enacted 
by the Edits of our Kings. Such are theſe which regulate: the 
Rights of Dominion, the Puniſhment of Crimes, the Judicial Pros 
ceedings, and many other Matters of divers Nature. 

The fourth Sort of poſitive Laws are thoſe which are called 
Cuſtoms, which are found in the greateſt Part of the Provinces, 
and regulate divers Matters. Such are the-Feudal Tenures, the 
Community of Goods between Husband and Wife. Dowries, Chil- 
drens Portions, the Right of Redemption by one of the Family, the 
Right of redeeming the Feudal Lenure, and many others. And 
all theſe Cuſtoms are ſo many poſitive Laws which are different 
about the ſame Matters in divers Places. And becauſe theſe Cuſtoms - 
were a Kind of Laws which were not written, and were-preſerv'd' 
only by the Uſe of them, which was oftentimes uncertain, therefore. 
our Kings have caus'd the Cuſtoms which obtain in ſeveral Places 
to be collected together, and reduc'd into Writing in each Province, 
and have given them the Authority of Laws and Rules. 

We have then in France, as there is every-where-elſe, the Uſe of XIX. 
natural Laws and poſitive Laws; but with this Difference between N Nef N 
theſe two Sorts, of Laws, that all poſitive Laws we have, are tural Right, are 
contain'd in the Edits and Cuſtoms, and the poſitive Rules of the . 
Roman and Canon- Law, which we obſerve as Cuſtoms; all which bar in de b. 
Laws have a fix'd and determinate Authority: But as to natural Lav. 
Laws, becauſe we have not the Particulars of them any- where but Tn 
in the Books of the Roman Law, and there they are not rang'd in 
good Order, but mingled with many other Laws, which are nei- 
ther natural, nor in uſe among us; their Authority is ſo weaken'd 
by this Mixture, that many either will not, or cannot diſcern that 

which is certainly juſt and natural, from that which Reaſon and 
our Uſage do not approve. A 8 fc 

From this Diſtinction of natural and poſitive Laws and the Obſerya- XX. 
tions that have been made upon theſe two Kinds of Laws, we may learn The Jufice 
what are the different Characters of their Juſtice and Authority. And non 
ſince it is the Juſtice and Authority of Laws which enforce them tothe Difference 
our Reaſon, tis a Matter of Moment to conſider and diſtinguiſh what been that 
is the Juſtice and Authority of Laws natural, and Laws poſitive. - Laws and po- 

'The Juſtice of all Laws in general conſiſts in the Influence they fitive Laws. 
have upon the well-ordering of the Society whereof they are Rules. 

But there is this Difference between the Juſtice of natural Laws, 
and that of poſitive Laws, that natural Laws being eſſential to the 
two primary Laws, the Obligations conſequent upon them are eſ- 
ſentially juſt; and their Juſtice is always the ſame at all Times, and 
in all Places: But poſitive Laws being ſo far indifferent to theſe 
Foundations of good Order in Society, that they may be either chang d 
or aboliſh'd without overturning it; the Juſtice of theſe coniiſts 
in the particular Profit that is found by enacting them acccording as 
ſeveral Times and Places may require. „ t 1 

The Authority of all Laws in general conſiſts in the divine Com- 


mand to ſubmit to and obey them; but as there is a Difference be- 
tween 
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tween the Juſtice of natural Laws, and that of poſitive Laws, their 
Authority alſo is diſtinguiſh'd after ſuch a Manner as is ſuitable to 
the Difference of their Juſtice. | 5 
Natural Laws being Juſtice it ſelf, they have a natural Authority 
over our Reaſon; which is given us for that very End, that we may 
perceive Juſtice and Truth, and ſubmit ourſelves to them. But be- 
cauſe all Men have not ſuch clear Reaſon as to diſcern this Juſtice, 
or ſuch upright Hearts as to obey it, Civil ee Oo given them 
4. Sanction independent on the Approbation of Men, by the Au- 
thority of Temporal Powers which enforce the Obſervation of them. 
But the Authority of poſitive Laws conſiſts only in the Sanction of 
that Power which has the Right to make them, and in the Divine 
Command to obey them. | 
This Difference between the Juſtice and Authority of natural and 
fitive Laws has this Effect, That whereas poſitive Laws being un- 
nown to Men by Nature, they may be ignorant of them : Natural 
Laws being eſſentially juſt, and the natural Obje& of Reaſon, no 
Man can ſay, that he wants the light of Reaſon to inſtruct him in 
them : And therefore poſitive Laws are not in force until after Pab- 
lication; but natural Laws are always in force though they be not 
e And ſince they can neither be changed nor aboliſhed, but 
ave their Authority from themſelves, they always oblige Men, and 
none can pretend to be ignorant of them. | 
XXI. But although the natural and immutable Laws be effentially juſt, 
Remarks up and can never be changed; yet we mult take heed leſt by this Idea 
of immutable Of them we conceive, that they can admit of no Exception: For 
Laws, which there are many immutable Laws which admit of Exceptions and 
of Dient Diſpenſations, though they ſtill retain the Character of immutable 
on nor Excep- Laws; as, on the contrary, there are many which will neither admit 
tion, and thoſe of Diſpenſation nor Exception. rp 
of them. This Difference, which diſtinguiſhes theſe two Sorts of Laws, is 
founded upon that Juſtice and Authority they have by their Influence 
upon the well-ordering of Society, and upon the Defign of the two 
primary Laws: For if it ſo 2 that this Order and Deſign do 
require ſome of them to be limited either by Exceptions or Diſ- 
penſations, then they admit of theſe Limitations ; but if nothing 
can be changed without doing a Prejudice to this Order and De- 
ſign, then they neither admit of Diſpenſation nor Exception. And 
even thoſe which admit of them, do not therefore ceaſe to be im- 
mutable; for it is always true, that they cannot be aboliſhed, and that 
they are always certain and unrepealable Laws, although they be leſs 
general than others upon the account of thefe Exceptions and Diſpen- 
ſations. The Truth of this will plainly 1 — by ſome Examples. 
Thus the Laws which enjoin Candor, Faithfulneſs, Sincerity, and 
which forbid Deceit, Fraud, and all Kinds of Surprize, are fuch 
Laws as can neither admit of Diſpenſation nor Exception. But on 
the contrary, the Law which forbids to Swear, admits of a Diſpen- 
ſation, when it is neceſſary to give Teſtimony to the Truth, by ta- 
king an Oath in a Court of Juftice. And an Oath is alfo ufed to 
confirm the Obligation of thoſe who enter upon Offices. 
Thus the Law which requires us to perform our Agreements, ad- 
mits of an Exception and Diſpenſation, in the Cafe of a Minor who 
is raſhly engaged againſt his Intereſt. 
T3 
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Thus the Law which requires that the Seller ſhould warradt What 


he ſold, againit the Claim of all others who may pretend a Right. to 
it, admits of an Exception to this Warranty, by an expreſs Agree- 
ment which diſcharges the Seller from it; or becauſe he ſells upon 
that account at a lets Price, or for other Motives which render the 
Diſcharge of the Warranty juſt; YT TION 

By theſe few Examples, tis eaſy to perceive, that theſe Exceptions 


XXII. 


and Diſpenſations are founded on the Nature and Deſign of the Laws; Tie Founde- 


tion of Excep- 


that they themſelves are indeed other Laws, which do not at all alter tions and Dir. 
the Character of the Laws to which they are Exceptions. And thus r 


all Laws are reconciled to one another, and agree very well together, 
in that common Deſign which gives Juſtice to em all. For the Ju- 
ſlice of every Law is limited within its own Bounds, and none of them 
can be extended to that which is otherwiſe order'd by another Law. 
And it will appear in all Kinds of Exceptions, and Diſpenſations 
which are reaſonable, that they are founded upon ſome Law. We 
muſt therefore conſider the Laws which admit of Exceptions, as 
general Laws which regulate whatſoever commonly happens; and 
the Laws which make the Exceptions and Diſpenſations, as particu- 
lar Rules which are proper to certain Caſes; but both the one and 
the other are Laws and Rules equally juſt, according to their Uſe 
and Extent. | | N fil ogt 2; 
All theſe Reflections upon the Diſlinction of Laws immutable and 


eir Nature. 


XXIII. 


poſitive, upon their Nature, their Juſtice, their Authority, ſuflici- The Impor- 


ently ſhew of what Importance it is to conſider under all theſe Views, x whoa 


guiſhing the 


what is the Nature and Deſign of all theſe Laws; to diſcover the Propertics and 


Character of immutable and poſitive Laws; to diſtinguiſh general Deſign of 
Rules, and the Exceptions to them, and to make the other Diſfin. 


ctions which have been above-mention'd : And the ſame may be ſaid 
of thoſe which we are to treat of afterwards, .. Nevertheleſs it plain- 
ly appears by Experience, that although there. be nothing more na- 
tural and real than the Foundations of all theſe Remarks; yet many 
Men appear to be either ignorant of them or to deſpiſe them, and 
do not ſo much as perceive the bare Difference between immutable 
and poſitive Laws; but look upon them all, without making a Diffe- 
rence, as having the ſame Nature, the ſame Juſtice, the ſame Au- 
thority, and the ſame Effect. For ſince they all together compole 
an infinite Miſcellany of Rules about all Matters; both natural and 
invented, and that they all have but one Name of Laws, they miſ- 
take in this Miſcellany the Characters which diſtinguiſh them, and 
often take natural Rules for mere poſitive Laws; eſpecially when 
theſe Rules have not the Evidence of the firſt Principles on which 
they depend, and are only remote Conſequences from them: For 
not perceiving the Connexion of theſe Rules with their Principles, 
they do not ſee the Foundation of their Truth and Certainty. 

d ſince on the contrary poſitive Laws do always plainly appear, 
becauſe they are written, and contain only the-oxdering-of ſenſible 
Things, which for the moſt part are underſtogd without reaſonin 
the Generality of Men. do more eaſily receivg;the; Impreflion of 
the Authority of poſitive Laws, than of theſe natural Rules; which 
do not ſo ſenſibly affect the Mind: And when there is a Want of 
this Impreſſion ( arid of other Reflections neceſſary for the good 


Uſe of Laws, and to give every one ies juſt Weight) in ſuch Perſons 


* 


wWwhoſe 
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whoſe Judgment is not exact, and whoſe Memory is ſtuff d with a 
great many particular Laws of all Sorts, there is Danger leſt they 
have falſe Notions, and make wrong Applications of them; eſpeci- 
ally when they endeavour, as many do, to find Laws not agreeable 
to Reaſon, but to the Party which they have eſpouſed, and mind 
nothing more, but how to give the Rules ſuch an Extent as is ſuir- 
ed to the Senſe they have Occaſion for.” | 

We may eaſily find by Experience, how many Ways they miſtake 
who thus confound the Laws, and by bare Reflexion on their dif- 
ferent Sentiments in all Kinds of Queſtions, we may perceive, that 
none fall into any Error but for want of ſome or other of theſe 
Conſiderations, and that thoſe who reaſon exactly, diſcover the Truth 
aC by diſcerning the ſeveral Ways of diſtinguiſhing, chuſing, and 
applying the Rules, even then when = do not reflect upon the na- 

tural Principles by which they diſcern them. 
XXIV. But although it be eaſy to conceive, without the Help of any par- 
3 ticular Example, of what Moment it is in the Application of Rules, 
ence of di- to know their Nature, their Deſign and Uſe; and one would think, 
ſinguiſhing that of all Things neceſſary to be conſider'd in Laws, there is no- 
mmutabe thing more eaſy to be perceiv'd, than their Diſtinction into ſuch as 
that are muta- are natural and immutable, and ſuch as are poſitive and mutable, and 
be. that no Man can be deceiv'd for want of underſtanding this: Vet 
it may be worth the while to ſhew, by a remarkable Example, that 
there is many Times Danger of falling into Miſtakes, by not diſ- 

cerning this, though it be eaſy to do it. 

All thoſe who have any Knowledge of the Roman Law, may re- 
member that Law which was made from a Deciſion of Papinian, 
viz. That Pupillary Subſtitution excludes the Mother from her Share 
in the Inheritance, i e. That if a Father ſubſtitute either a Kinſman 
or Stranger to his Son, to ſucceed him, in Caſe he dies before he 
comes to Man's Eſtate, this Subſtitute ſhall ſucceed him, even tho 
the Mother of that Child ſhould ſurvive him ; and by this Subſti- 
tution ſhe ſhall be depriv'd of her Share in the Inheritance. 

This Deciſion is founded upon that Opinion of Papiniar, that it 
is not the Son that deprives his Mother of her Share, but it is the 
Father who by the Liberty he-has of diſpoſing of it, paſſes it over 
to a Subſtitute. | 

If we examine this Deciſion, it will appear that the —_— did 
ariſe from the apparent KT between a natural and a poſitive 
Law; and that a poſitive Law which permits the Father to make a 
Subſtitute, and extends that Liberty ſo far as to deprive the Mother 
of het Share, by paſſing over the Eſtate to that Subſtitute, is here 

referr'd to a natural Law, which gives the Mother a Right to the 
eritance of her Son. 

I do not here relate this Example to leſſen the Eſteem of ſo cele- 
brated a Lawyer; but tis certain that he judy'd thus according to 
the Principles of the old Noms Law, that favour'd the Liberty of 
Aiſpoſing of Eſtates by Will, which at firſt was ſo exorbitant, that 
the Fathers could difinherit their Children without any Cauſe. TOM 

this 
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this Principle it was that he invented that Subtlety, that it was not 
the Son that did this Wrong te his Mother, but it was the Father, 
quia Pater hoe ei fecit. 3 1 | 
Thus this Decifion being founded only upon that Principle of a 
boundleſs Liberty in diſpoſing of Eſtates by Will, even to the de- 
priving Children of their Share in them, which is à Principle that 
is neither natural, nor detain'd among us in Frauce, we ought not 
to take a Subtlety for a Rule, which in favour of this Principle, de- 
ives the Son of his Share in his Father's Eſtate, and the Mother of 
in the Eſtate of her Son: For this Deciſion paſſes over all the 
Eſtate of the Teſtator to a Subſliture, without permitting the Son 
to tranſmit any of it to his Heirs. ng OY HW 
We may then rank this Nicety * the Number of many others 
in the Roman Law which we reject, becauſe it is not receiv'd in 
Frence but as a written Law founded on Reaſon, and theſe Subtle- 
ties which are contrary to Natural Right are contrary to Reaſon. 
And though there needs not any Authority to prove, that Na- 
tural Right is to be preferr'd to theſe Subtleties; yet this Truth 
may be confirm'd by the Authority of the fame Lawyer, who in an- 
other Queſtion much like this has decided in Favour of the Natural 
ight. This was in another Subſtitution made by a Father to his 
 Grandchild, in Caſe he ſhould die before he was thirty Years old, 
for then he would have the Eſtate given to a Son of this Teſtator, 
Unkle to this Grandchild. The Cale happen'd, te died before he 
was thirty Years old, but left Children behind him: And from this 
Circumſtance Papinien decided in Favour of theſe Children, that 
the Subſtitution was annull d]; for in Equity it ought to be ſuppos di 
that the Teſtator had not ſufficiently expreſs'd hiniſelf and tho' he 
had not mention'd the Caſe of his Grandſon's having Children, yet. 
he did not intend to deprive theſe Children of the Inheritance of 
their Father. Such another Conjecture in the firſt Caſe of Phil. 
47 Subſtitution, ſhould have made him preſutue, that the Fath 
did not foreſee that the Son ſhould die before his Mother : And 
it was more eaſy for the Father in the ſecond Caſe to foreſee that 
his Grandchild might have Children before be was thirty Years old, 
than for another in the firſt Cafe of Papillary Subftitatoon, to fore- 
ſee that the Grandchild ſhould not ſurvive his Mother: And there- 
fore it might be preſum'd, that he only intended to give the Eſtate 
wy 5 in Caſe the Mother ſhould not be alive when the 
1 1 4 | Ct WES 'v OF © $2 | . N 
As it is a Matter of great Importance; that we ſhould not violate xv. 
natural Equity by Subtleties and falſe Conſequences drawn from The Dangerof 
ſitive Laws; as may be ſeen in this Example, and might be eaſily ur 75, up. 
ewn in others; ſq we mult take heed alſo leſt under Pretence of on Pretence of 
preferring natural Laws to thoſe that are poſitive; we do not ex- Fete lan, 
dend a natutal Law beyond the — Bounds which a poſitive Law | 
has ſet to it, whereby it is d with another natural Law, and 
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both the one and the other have their juſt Effect; and ſo, leſt 
we violate another natural Law, while we think we are concern'd 

XVI. only with a poſitive Law. Thus, for Inſtance, it is a natural Law, 
An Example. that he who has been the Cauſe of any Damage, ſhould make Repa- 

ration: But if we ſhould allow this Law ſuch an Extent, as would 
' oblige the Debtor who ſhould not pay at the Day pretix'd, to repair 
all the Damage the Creditor ſhould ſuffer for want of his Payment; 
as if an Eſtate had been ſeiz'd and ſold, or if his Houſe had fallen 
down, becauſe he had not that Silver, which he would have em- 
ploy'd to repair it; ſuch an Application of this juſt and natural Law, 
which obliges any one to repair the Damage he has been the Cauſe 
of, would be unjuſt, becauſe it would be contrary to a poſitive Law, 
which regulates all the Damages to which a Debtor can be obliged 
for want of Payment, by the Reparation which is call'd Intereſ, 
and is fix'd to a certain Proportion of the Sum due, being at pre- 
ſent the T'wentieth part ; and by violating this Law, one would in- 
fringe two natural Laws, which are the Foundation of it : One is, 
That Men are not anſwerable for unforeſeen Events, which are rather 
the Effects of divine Providence and Chance, than Conſequences 
that can be reaſonably imputed to them: And the other is, That 
the infinite Diverſity of different Damages, which Creditors ſuffer 
when they are not paid, is regulated by one uniform Reparation 
which is common to all the Caſes that have the ſame common Canſe 
of want of Payment at the Day appointed, without diſtinguiſhing 
the Events which produce different Kinds of Loſſes. For beſides, 
that the Difference of Loſſes is the Effect of different Chances, for 
which no Man ought to be accountable; the Diverſity of Reparations 
would be the Source of as many Suits from the Creditors, which 
they would pretend to diſtinguiſh by the Quality of the Loſs that the 

| want of Payment had cauſed. — 

XXVII. We ſee again in this Example, as we have already ſeen in others, 
The Diſcern- which have been related to ſhew the Neceſſity of poſitive Laws, 
dhe that there are ſuch Difficulties as make it neceffary to fix a general 
Laws neceſa- Regulation by a poſitive Law. But there are an infinite Number 
ry tordeciding of other Sorts of Difficulties, which ariſe daily in the Application of 
Velos. Laws to the Differences between particular Perſons, wherein it is 

neither neceflary nor poſſible to ſettle preciſe Rules; and the Deci- 
ſion of this Kind of Dithculties depends upon thoſe who are to judge 
of them, which requires on the one hand an exact Judgment, and 
on the other a perfect Knowledge of the Principles and particular 
Rules, whereby they may judge of the apparent Oppoſition berween 
the Rules, which occaſion contrary Opinions, ad create the Dith- 
culty; and diſcern by the Defign of theſe Rules, the Bounds and Ex- 
tent that muſt be given them, and the Conſequences that would fol- 
tow from ſetting too narrow Bounds, or too large an Extent to one 
or the other. By theſe Conſiderations, and the other Principles of 
the Interpretation of Laws, which have been already mention'd, and 
ſhall be . explain'd in their proper Places, one may make a 
juſt Application of the Rules. | 

XXVIll. © What is obſerv'd of the Neceſſity of knowing the Detail of Laws, 
The Necellty chiefly reſpects the natural Laws: For although it may ſeem that 
re) Las, Reaſon teaches us the natural Laws, and it is more ea y to under- 


the Cauſes of ſtand them well, than the poſitive Laws which are naturally unknown; 
that Neceſſity. yet 
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yet it is as well more difficult, as of greater Importance, to know well 
the natural Laws than the politive : For whereas theſe are fewer, 
and require only a good Memory to learn, them, the natural Laws 
which regulate Matters more common and more important, are far 
more numerous, and are properly the Object af aur Undecſtandi 4 
Thus there are two Cauſes which render the diligent Study of thele 
Laws nece A U aii : | RAE. 
The firſt of thefe Cauſes is this, that theſe natural Rules being 
very numerous, their Diverſity and Multitude hinders them from be- 
ing all preſented to the View of every Man; and no Man's Reaſon 
alone is ſufficient to find them out, and apply them to all Occaſions 
as will appear by the bare reading of all theſe Rules in the Detail of 
Matters. ö | Fahnen, 
The ſecond Cauſe of the Neceſſity of knowing well the natural 
Laws is this, that theſe Laws are the Foundations of all the Knaw- 
ledge of Right; and 'tis always by Arguments drawn from natural 
Laws, that all Sorts of Queſtions are examin'd and reſoly'd, whether 
they ariſe from the apparent Oppoſition of two natural Laws, or of 
a natural and a poſitive Law, or only from the Oppoſition of two 


poſitive Laws; for there ariſes an infinite Number of them of all 


theſe Sorts: And every one may eaſily perceive, that ſince for the 
deciding of Queſtions we muſt reaſon. from the Nature and Deſign of 
Rules, from their Uſe, their Bounds and Extent, and other ſuch-like 
Conſiderations, that our Arguments cannot be grounded, nor our 


Deciſions framed, but upon the natural Principles of Juſtice and 


uit » » „ 19 . 
E un alſo obſerve, as to this Neceſſity of ſtudying the natural 
Laws, that they are of two Sorts. One is of thoſe whereof a Man is 

rſuaded, without reaſoning, by the clear Evidence of their Truth: 


zuch are theſe, That 1 are in ſtead of Laws to thoſe that of the one and 
ler ought to warrant his Goods; That he de other ſort. 


make them; 2 the * 224, ce 
with whom ary thing is depoſited, o to reſtore the Depoſitum. 
And the other Sort of theſe Rules are thoſe which have 3 this 
clear Evidence, the Certainty whereof is not diſcover'd without 
ſome reaſoning, which ſhews their Connexion with the Principles 
on which they depend. It will appear by ſome Examples what is 
= ſecond Sort of Rules, and the Neceſſity of ſtudying to know 
them. ee 

If any Perſon who has not Children make a Grent of his Eſtate, 
and after that has Children, it js a Rule that the Grant is then no 
more in force; and the Equity of this Rule is very evident: For 
Nature deſign'd for Children the Eſtate of their Fathers; and it 
muſt be ſuppoſed that he Ade when he had no Children, 
wauld not have granted if he had had, or hoped to have any; which 
makes it to be a tacit Condition . 8 Gr that it ſhould be of 
no force, except in caſe he had no Children. But if it happens that 
theſe Children which were born after the Grant, die before che Do- 
nor has made any Motion to revoke it, there ariſes a Doubt, vis. 
Whether the Grant is confirm'd by the Death of the Children, or 
whether it remains null: And it is not fo clear in this Caſe that the 
FR 4 "a | | 2 AOL 2 
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Grant is null, as it is when the Children live; for fince the Grant 
was not revok'd but in Favour of the Children, it may be doubted, 
whether this Motive ceafing by their Death, the Law which null'd 
the Grant ought not to ceaſe alſo, and whether the Grant ought not 
to reaſſume its former Force; or whether on the contrary, the Grant 
being once null'd, it ought not N to continue ſo; and whether 
this Birth ought not to bring back the Eſtate into the Family to re- 
main there, according to the Expreſſion of the Roman Law, which 
made the Rule for revoking Grants by the Birth of Children : For 
tis ſaid in that Law, that the Eſtate returns to the Donor, who is 
to be the Proprietor of it, and to diſpoſe of it according to his Will: 
Which ſeems to be a tacit Deciſion of this Matter, that the Grant 
remains null. And this Rule is of the Number of thoſe whoſe Evi- 
dence is not ſo clear, that it cannot be donbted of. | 2 

I ſhall add a ſecond 1 out of a thouſand which may be 
ſeen in the Laws: If two Perſons who have been at Law come to 
an Agreement among themſelves, and accommodate their Difference, 


no body doubts but they muſt perform the Agreement. And this is 


a Rule which is clearly underſtood without reaſoning about it. 
Bur if it happens that the Suit being ripe for a Deciſion, a Decree 
is made before the Parties have agreed, and they do afterwards 
make an Agreement, being ignorant of this Decree, in this Caſe 
there is not ſo clear Evidence, whether the Agreement nulls the 
Decree, or the Decree nulls the Agreement. For in general the 
Rule is certain, That Agreements are to be perform'd ; but in the 
Caſe of an Agreement about a Suit which had been already deter- 
min'd by a Decree, this Rule ceaſes, becaufe no Agreement can be - 
made but only about Differences which are not decided, and no 
Man departs from his Right but for fear, and when he is in Danger 
of meeting with a diſadvantagious Sentence. Thus in the Caſe 


where the Difference is decided, and there is no longer any Uncer- 


tainty or. Danger in it, the Ignorance of him in whoſe Favour the 
Decree was made, ought not to hinder the Effect which the Autho- 
rity of the Deciſion gives to Truth and Juſtice. And thus the Law 
determines when they are ſuch Deciſions from which there lies no 
Appeal. And this Rule is alſo one of thoſe which of themfelves are 
not ſo evident that no body can doubt of them. | 3 
From theſe two Examples we may perceive the Difference be- 
tween thoſe Rules whoſe Equity is diſcern d at firſt Sight, and thoſe 
wherein this Equity is not diſcover'd but by ſome Reflexions. Bur, 
altho it be true in theſe Examples, and an infinite Number of others 
of the like Nature, that in.ſuch Caſes wherein the natural Equity of 
the Deciſion does not ſo clearly appear, it may ſeem that either of 
the two contrary Opinions may be indifferently taken for the Rule, 
and therefore that the Rule which is pitched upon, ought not to be 
conſider d as a natural, but only as a poſitive Law; it is nevertheleſs 
true, that all Rules of this Nature, whereof there is ſo great a Num- 


ber in the Roman Law, which determine for one of the oppoſite 


Opinions from ſome Principle of natural Equity, are conſider d not 
as Laws merely poſitive, but as natural Laws, wherein the Deciſion 
was founded upon Reaſons drawn from Equity. And thus we are 
to look upon all this Kind of Laws as ſuch written Laws which are 
founded upon Reaſon that determines between contrary Opinions ; 
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and we are to conſider theſe Laws-oply/as merely poſitive, Whitn 


are of ſuch a Nature, that We ene e een em. wo 
them would have been contrary to the Principles of Equity, Thus , 
for Inſtance, tis altogether indifferent as to natural quit „Whether 
for the changing of Fiefs there ought to be a Wit of Reſtitution, 
or any other ſuch-like, or whether eee de only a bare 

omage; whether certain Rates be due for Sales only, or whether 


they be due for all Sorts of Purchaſes; whether; Dawries ſnhadid be 


overn'd by Cuſtom without an Agreement; or whether there ſhould 
be no 3 unleſs it be agreed upon. Thus HIT of, Thiogs, 
and others of the like Nature are differently determin'd in- divers 
Places; ſo that none can pretend that theſe Rules are natural Laws, 
but they are receiv d only.by the mers Authority of Cuſtom, and as 
Laws purely poſitive. But the Rules which are drawn from the 
Deciſions related in the Rowan Law, ſuch as we have juſt now men- 
tion d, have the Character of natural Laws, by the Principles of na- 
tural Equity from which they are deduc ccc. 


There is alſo another Remark neceſſary upon this, Subje& of the. XXX: 
Diſtinction of Laws natural, and Laws poſitive and mutable, That woes Fray 
there are ſome Rules of Natural Right which. ſeem ſometimes 10 he fonctimes 10 


aboliſh'd by contrary Laws as if they were only politive Laws, Thus 
ape Law which As FE the Daughters together with;the Males to the 
Inheritance of a Father, is a Law perfectly natural 3 and yet it was 
not obſery'd in the Law which God himſelf gave to the Jes for 
the Daughters did not ſucceed to their Fathers, when there were 
Males. And it was a Queſtion even worthy. of God to decide, vis: 
Whether the Daughters having no wean eee 
Eſtate of their Fathers. And God com ed that in this Caſe 
they: ſhould ſucceed *. Gf un arfy Sia ber tions 

ut though it may ſeem by this Law which thus excludes the 
Daughters, that either the Succeſſion of Daughters is not a natural - 
Right, or that a natural Right may be aboliſh'd; yet it is certain, 
that it always has been, and Ii will be a natural Right, that 
Daughters ſhould ſucceed to their Fathers; and tis alſo. certain that 
natural Right is never aboliſh'd. But another Principle of natural 
Equity excluded the Daughters from eee Bre- 
thren, without which it been Injuſtice to the B 1 for in- 
ſtead of the Right of n the Law has given 


em a Portion 
to marry them: And this Condition of Daughters has nothing in it 
but what is juſt and even natural, becauſe with their Portions they 
find in the Family into which they marry, the Advantages they 
have left to their Brethren: And we ſee ſome Cuſtoms in the King- 
dom of France, by which the Daughters married by their Fathers, 
even without a Portion, are depriv'd of all Succeſſion, altho' they 
renounce it not, unleſs the Right of ſucceeding be'reſerv'd to them; 
becauſe the Fathers having plac'd the Danghters in, other Families by 
Marriage, this Settlement is to them inſtead of a Patrimony, and 
any Share in the Inheritance. Thus theſe Laws which exclude 
Daughters when there are Males, do not derogate from the natural 
Right which entitles the Daughters Ys — but give them in- 
ſtead of that Right another Advantage which is equivalent to it. | 


\ 3} 
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| „rl. In fine, we muſt make this Remark upon the ſame Subject of na- 
no Gecen tural Laws, That there are ſome of them, which although they be 
natural Laws. OWn'd for ſuch in all Governments, yet have not every where the 
ſame Extent and the ſame Uſe. there is no Government 
wherein it is not own'd to be a natural Right, that the Brothers and 
others in the collateral Line, are to ſucceed to thoſe who leave no 
Heirs in the direct Line either aſcending or deſcending, but in di - 
vers Places there is a very different Conſideration of this Right. 
For in the Provitices of France which are govern'd by Cuſtoms, 
they have ſo great # Regard to the Right of the Heirs by Blood, as 
being a natural Law, that theſe Cuſtoms do not allow of any other 
Heirs; and they give them in ſome Places a greater, in others a 
leſſer part of the Eſtate, which in all theſe Cuſtoms is calPd the In- 
heritance that cannot be taken from them, and can never be dif- 
poſed of to their Prejudice, as the reſt of the Eſtate may. But in 
other Provinces, which have for their Cuſtom a written Law, every 
one has liberty to deprive his Kindred in the collateral Line; and 
even his Brethren; of all his Eſtate, and give it away to Strangers. 
And in theſe Provinces the natural Law, which gives a Right to the 
Heits by Blood, is of no Force when they are excluded by a Will, 
and takes place only in the Succeſſions to them that die inteſſate. 
It appears by the Extent which thefe Cuſtoms give to the natural 
Law that gives a Right to Kindred in the collateral Line, and by 
the Bounds which the written Law ſets to the ſame Right, that there 
is not every-where the ſame Idea of the natural Law which entitles 
the collateral Line to Succeſſions; whereas there is every- where the 
fame Idea of almoſt all the other Rules of the natural Law, and the 
ſame Force is attributed to them. As, for inſtance, all Govern- 
ments do equally receive the natural Rules of Equity, which oblige 
the Heirs to diſcharge the Burthens that are upon the Inheritance, 

and thoſe that make Contracts to perform their Agreements, Wr. 
© This Difference between the uniform Uſage every where, of al- 
moſt all the natural Rules of Equity, and the different Ways of ex- 
tending or co that which entitles the collateral Line to Suc- 
ceſſions, proceeds from hence, That there is not any Rule which 
Has a contrary Tendency to this Sort of Rules which are every where 
obſerv'd ; whereas there is a Rule which bounds that which entitles 
the collateral Line to Succeſſions: For the Laws permit every Man 
to diſpoſe of his Eſtate by Will; and the Ufe of this Liberty does 
neceſſarily leſſen the Right of the Heirs by Blood. And fince Na- 
ture has not fix'd this Liberty to a certain Point, the written Law 
has extended it ſb far as to diſpoſe of all his Eſtate to the prejudice 
of the collateral Line; and the Cuſtoms have limited it to a certain 

Portion of the Eſtate, although theſe ſame Cuftoms permit a Man 
to deprive the collateral Line of any Share in an Inheritance, by 
making à Grant of it in His Life-time; becanfe there is this Diffe- 

rence between the Grant of it in his Life, and the Diſpoſal of it u 
on the account of Death, that in the latrer none but his Heir is di- 
| voy of it, but in the other he himſelf is diveſted of that which he 
_ ves away. | \ | 1 
1 . To finiſh what is to be ſaid of this fitſt Diſtinction of imtmutable 
and humane, and mutable Laws, it remains only to be obſerv'd, that this Diſtinc- 
ne. end po- tion includes that of Laws divine and humane, and atfo cat 9 
2 | | natura 
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natural and poſitive, or rather that theſe three Diſtinctions are in ef · 


fect but one and the ſame; for there are no natural and immutable 
Laws but thoſe that come from God; and humane Laws are poſi - 


tive and mutable, becauſe Man can enact, change, and abolith 


them. x 
Some perhaps may think that the divine Laws are not immutable, 
ſince God himfelf aboliſh'd many of thoſe which he gave to the 
Jews, becauſe they were not agreeable to the State of the Church 
under the new Law. But nevertheleſs, tis certain that theſe Laws 
were immutable with reſpect to Men, and that the divine Laws 
which regulate our preſent State, are no more capable of any-Change. 
Upon which Occaſion we muſt obſerve, that the Dignity of the Name 
of the divine Laws is referred to thoſe which concern the Duties of 
Religion; ſuch are the two primary Laws, the Decalogue, and all the 
Precepts in the Sacred Scripture about Faith and Manners. And as 
to the Detail of the immutable Laws of Equity, which concern 
Matters of Contracts, of Teſtaments, of Preſcriptions, and other 
Matters of the Civil Laws, although theſe Rules derive their Juſtice 
from the divine Law which is the Source of them, yet they have 
only the Name of natural Laws, or natural Right ; becauſe God has 
engraven them'on our Nature, and render'd them ſo inſeparable from 
Reaſon, that Reaſon is ſufficient to underſtand them, and even thoſe 
who are ignorant of the prime Precepts of the Deſign of the divine 
Law know theſe Rules, and uſe them as Laws. I 1 
After this firſt Diſtinction of immutable and mutable Laws, we 


XXXIII. 


a 


divine Laws. 


XXXV. 


muſt ſet down a ſecond which comprehends alſo all Laws under Th<Diſtindti 


two other Ideas, whereof one is the Law of Religion, the other 
the Law of Policy. And theſe two Diſtinctions muſt not be con- 
founded, as if all the Laws of Religion were immutable Laws, and 
all the Laws of Policy were only mutable Laws: For there are in 
Religion many mutable Laws, and in Policy many that are immu- 
rable. Thus there are in Religion ſome Laws which regulate the 
Ceremonies of external divine Worſhip, or ſome Points of Eccleſi- 
aſtical Diſcipline, which are mutable Laws appointed by the Autho- 
rity of the ſpiritual Powers; and there are in Policy immutable Laws, 
ſuch are theſe which command Obedience to Powers, which enjoin 
to give every one his Due, to do no Hurt to any Body: Such are 
theſe which command Candor, Sincerity, and Faithfulneſs, and con- 
demn Deceit and Cheating; and an infinite Number of particular 


on of Laws of 
Religion and 
Laws of Po- 
by. 


Rules that depend upon theſe prime Laws. It is therefore a thing 


common both to Religion and Policy, that each of them make uſe 
of immutable and mutable Laws, and Tangent; we muſt diſtin» 
guiſh the Laws of Religion and Policy by other Conſiderations. 
The Laws of Religion are thoſe which regulate the Conduct of 
a Man by the Deſign of the two prime Laws, and by ſuch internal 
Diſpolitions as incline him to all his Duty towards God, himſelf, 
and his Neighbours, either in private Affairs or in what concerns the 
Publick : W hich Deſcription comprehends all the Rules of Faith and 
Manners, and alſo all thoſe about the external Worſhip of God, and 
Eccleſiaſtical Diſcipline. _ | 122 
The Laws of Policy are thoſe which regulate the external Ord 
of Society among all Men, whether they know or be ignorant of 
Religion, whether they obſerve its 111 or deſpiſe them. - 


1 
Chap. xr. 


XXXV. By theſe firſt Remarks about Laws of Religion, and Policy we 
Pals and map perceive, that they have ſome Rules that are common to them, 
ſome Laws and both the one and the other have their own peculiar Rules. 
2 Thus the Laws which command Submiſſion to the natural Power 
mon, and Fach Of Parents, and to the Authority of Spiritual and Temporal Powers, 
its own pecu- according to the Extent of their Office; thoſe which enjoin Sinceri 
——5 and Faithfulneſs in Commerce; thoſe which forbid Murther, 9 
three Sors, Uſury, Deceit, and others of the like Nature, are Laws of Relgion, 

becauſe they are eſſential to the two primary Laws; and they are 
alſo Laws of Policy, becauſe they are eſſential to the Order of So- 
ciety; and ſo they are common both to Religion and Policy : But 
the Laws which concern Faith and the inward Diſpoſitions of the 
Mind, and thoſe which regulate the Ceremonies of Divine Worſhi 
and the Eccleſiaſtical Diſcipline, are Laws peculiar to Religion ; and 
the Laws which regulate the Formalities of Teſtaments, the Time 
of 9 the Value of publick Money, Sc. are Laws peculiar 
to PFolicy. 

XXVII. But bo the Laws which are common to Religion and Policy we 
The Laws muſt obſerve that in every thing they have a different End one from 


to . 
Religion us to an upright In- 
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Religion and the other: For in Religion theſe Laws obli 
Toncy have tention of Heart, which does not only fulfil the Letter of them 
One fon ib in our external Actions, but alſo obſerves the Deſign of them in 
other. our inward Thoughts and AﬀeRions; and in Policy they require 
only an external Ie oy with their Commands, and attempting 

nothing againſt their Prohibitions. Thus altho' Religion and Policy 

have one common Foundation which is the Divine Appointment, and 

the ſame common End which is to govern Men ; yet they have dif- 

ferent Ways of cowpaſling the ſame End: For Religion regulates the 

internal Affections and Diſpoſitions of Man, and ſo excites him to 

his whole Duty; but the Office of Policy reaches no farther than 

the external Actions without any Dependence on the internal. | 
XXXVII, We muſt alfo farther obſerve this Difference between the poſi- 
The Pie tive Laws of Religion and of Policy, that the latter are commonly 
the poſitive Call'd humane Laws, becauſe they are Laws made by Men, and are 
Laws of Reli- founded. on humane Reaſon; but although the poſitive Laws of Re- 
liey. ad of Fo. i gion are alſo made by Men, yet they are not call'd humane Laws, 
but Canons and Conſtitutions, or the Laws of the Church, becauſe 


they are founded on the Direction of the Divine Spirit which rules 


the Church. | 
"Tis not neceſſary here to en farther on this Diſtinction of 
Laws of Religion and Policy: It remains only that we conſider the 
general Order of the Laws of Temporal Policy, that we may know 
what Rank the Civil Laws have among them. 72 

XXxvIIl. The Laws of Temporal Policy are of many Sorts according to 

The Laws p. the different Parts of the Order of Society which they regulate. 
3 Since all Mankind compoſe one univerſal Society, which is di- 
XXXIX. vided into different Nations who have their ſeparate Governments, 
The Laws and that thefe Nations have different Entercourſes among them- 
ſebves, it was neceffary that there ſhould be Laws to regulate the 
Order of theſe Entercourſes, both for Princes among themſelves 
and for their Subjects; and particularly the Manner of receiving 
Ambaſſadors, of 'Negociations, Treaties of Peace, and all the ways 
wherein Prinees and their Subjects maintain Commerce and other 
| Corre- 
T 
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Correſpondence with their Neighbours. And even in Time of War 
there are Laws which regulate the Methods of declaring War, which 
moderate Acts of Hoſtiluy, which maintain the Uſe of Mediations, 
of Truces, of Suſpenſion of Arms, of Surrendring upon Terms, 
the Security of Holtages, c. : 1 2 
All theſe things could not be regulated but by ſome Laws, and 
ſince the ſeveral Nations had not any Authority to impoſe them up- 
on one another, there are two Sorts of Laws which ſerv'd for Rules 
between them. One Sort is, the natural Laws of Humanity, Hoſ- 
pitality, Faithfulneſs, and all others which depend upon theſe pri- 
mary Laws, and which regulate the Methods wherein the People of 
different Nations are to ute them between themſelves in Time of 
Peace and War. The other Sort is, the Regulations which the Na- 
tions agree upon by Treaties, or by ſuch Ulages as they ſettle be- 
tween themſelves, and mutually obſerve. And the Infractions of 
theſe Laws, Treaties, and Ulages, are reſtrain d by open Wars, by 
Repriſals, and other Ways ſuited to the Ruptures and Attempts. 
| h are the common Laws between: Nations, which may be call'd, 
and which we commonly call the Law of Nations, altho' this Word 
is taken in another Senſe in the Romes Law, where it comprehends 
under the Law of Nations, even Contracts, ſuch as Sales, letting 
to Hire, Partnerſhip, Pledges, and other Things, for this Region 
becauſe they are made uſe of in all Nations ?. Ven | 
The univerſal N Society which regulates the Entercourſe , 3 "OR 
between Nations by the Law of Nations, governs each Nation by 
two Sorts of Laws. = | 2. * 
The ſirſt is of thoſe which concern the publick Order of Govera 
ment, and are call'd State · Laws, which regulate the Ways whereby 
Sovereign Princes are intituled to the Government, either by Suc- 
ceſſion or Election; thoſe which regulate the ſeveral Diſtinctions 
and Duties of publick Offices, for rhe Adminiſtration of Juſtice, for 
managing the Militia, the Treaſury, and theſe Offices which are call'd 
Municipal: Thoſe, which concern the Rights of a Prince, his De- 
mains, and his Revenues ; the Government of Cities, and all other 
publick Regulations. ib $4} 223109 5 
The ſecond Sort is of thoſe that are call'd private Right which i. 
comfrebonds the Laws that e, een F ebe which rage? 
A eements , Contracts of all Sorts Guar 5 3 Preſcriptions, lite, Afin 
ortgages, Sueceſſions, Teſtaments, G. du Peg 
Theſe are the Laws which -regulate Matters between private Per- XLII. 
ſons, and the Differences which may ariſe about them, Which it Civil Right, 
ſeems moſt Men commonly underſtand hy Ciuil Right. But This Tn il 
Idea would comprehend alſo under civil Right many Matters af pub- 
lick Right, of che Right of Nations. and even; Eccleſiaſtical Right, 
ſince there often e Atfairs and Differences between private 
Perſons in Matters of Publiak Right ; as for Iaſtancę, in the Nuties 
of Offices, in the Levying of Taxes, and other ſuch like Matters: 
And it often happens alſo that private Men have Differences in Mat- 
ters belonging to the Right of Nations, by the Conſequences of 
Wars; by Repriſals, by Treaties of Peace; and even in 5 | 
| f Matters, 
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Matters, as about Benefices and other Things. And in fine, the 
Diſtribution of Juſtice to mo Perſons includes the Uſe of man 
Laws, which are general Regulations of the publick Order; ſuc 


are thoſe which ſettle the Penalties of Crimes, which regulate judi- 
cial Proceedings, the Duties of Judges, and their different Juriſdic- 


tions. Upon which account it is difficult to frame a juſt Idea, which | 


will clearly and nicely diſtinguiſh the Civil Laws from publick Right, 
and other Kinds of Laws. | * | 
XLIII. *Tis this Mixture of all theſe Sorts of Laws, which diverſifies the 


 Diverswaysof Ways of them, and makes it difficult to reconcile the Senſe which 


conceiving the , . 


Laws which is given in the Roman Law to theſe Words Civil Right, with that 
compoſe the which now we give them; as it is difficult alſo to reconcile the Ideas 
Body of Vl which we now have commonly of natural Right, and the Right of 
| Nations, with thoſe which the Diſtinctions found in the Roman Law 
give of them. £45 FLW 
xLIV. Laws are diſtinguiſh'd in the Roman Law into Publick, which 
The Divion concern the State of the Commonwealth; and Private, which con- 
Ronan Low, Cern Private Perſons 2. This latter is divided into three Parts, 
whereof the firſt is concerning Natural Right, the ſecond concern- 
ing the Right of Nations, and the third concerning Civil Right. 
Natural Right is, that which is common to Men and Beaſts b. The 
Right of Nations is extended to all. the Laws which are common to 
all People, and under them are comprehended Contracts which all 
Nations make uſe of . And Civil Right is reſtrain'd to the Laws 
which are peculiar to one People, which muſt exclude from Civil 
Right Contracts, and all other Matters which are common to all 
People, and which were comprized under the Right of Nations 9. 
Dir Tenne, It plainly appears, that this Diſtinction, as it is explain'd in the 
dividing Laws Roman Law, ſeems different from that which is uſed among us, who 
according to do not reckon in the Number of Laws which are call'd the Laws of 
different Nations, thoſe which regulate Matters of Agreement, and do not 
limit Natural Right to that Idea which is given of it in the Roman 
Law. But ſince there is nothing more arbitrary than the Ways of 
dividing and diſtinguiſhing ſuch Things as may be look'd upon with 
different Views, and the different Diſtinctions may have their ſeve- 
ral Uſes, provided we conceive no falſe Ideas of that which is eſ- 
ſential to the Nature of og + tis not worth the while to inſiſt 
upon the Reflections on theſe different Ways yup pp. ng: | Laws, 
and it may ſuffice to have made the Remarks which are moſt eſſen- 
tial about their Nature and Properties, and to have given theſe ge- 
neral Ideas, from which every one may frame to himſelf ſuch Diſtin- 
ctions as ſhall appear to him moſt juſt and natural. And as to the 
Idea we ought to have of Civil Right, it may be ſufficient to ob- 
ſerve, that we never limit the Senſe of theſe Words to Laws pecu- 
liar to one City or People; and likewiſe, that we never extend them 
to all the Laws, which regulate Matters as to any Differences which 
-may ariſe between private Perſons. As for inſtance, we diſtinguiſh 
Iely 7+ - N the 
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the Civil Law from the Canon Law, and even from Cuſtoms and 
EdiRs : And the Signification of theſe Words appears to be fix'd to 
ſuch Laws as are collected together in the Roman Lau, to diſtin- 
guiſh them from our other Laws: And alſo the bare Name of the 
Civil Law is given to the Books of the Romen Law, and by this 
Name they are intitled, although theſe Words in the ſame Books 
are reſtrain'd to another Senſe, as I have juſt now remark d. Thus 
the Civil Right in this Senſe will comprehend many Matters of pub- 
lick Right, and even ſome Eccleſiaſtical Matters which are found 
collected together in the Books of the Roman Law; and it will alſo 
comprehe _ thing that is in theſe Books, that is not uſed 
among us, and which are nevertheleſs to be ſtudied by thoſe that 
learn the Roman Law, upon the account of the Relation they may 
have to ſuch Matters as are in uſe among us. . 

It remains now only that we mention the laſt Diſtinction that is xLVI. 
commonly made of Laws into Written Laws and Cuſtoms. Written Written Law, 
Laus are ſuch as are in Writing, and this Name is gy; 2 given 
to thoſe that are written in the Roman Law. The Cuſtoms are 
Laws, which originally were not written, but were received either 
by the Conſent of a7 or by a Kind of Agreement to obſerve 
them, or by an inſenſible Uſage which authorized them. | 

Before we finiſh this 8 of the Nature and Deſign of Laws, xXLVII. 
tis neceſſary to obſerve a different Uſe of ſome Principles from what Ly ed of 
can be made of others; which conſiſts in this, that many of theſe Ff wie 
Principles are ſuch, that tis eaſy and neceſſary to reduce them into may bereduc'd 
fix'd Rules, whereof the Application is obvious, whereas there are i= Rue, the | 
others which cannot be reduced into ſuch Rules. which cancer 
The Principles, for inſtance, that poſitive Laws are ſuch Things be reduced. 
as Men are naturally ignorant of, but no Man can be 3 of 
natural Laws, are two Truths that may be explain'd by fix d Rules, 
the Uſe whereof is obvious: One is, that poſitive Laws do not ob- 
lige, and are not in Force until after they have been publiſh'd ; and 
the other is, that natural Laws are in Force without Publication. 

But there are other Principles which cannot after the ſame Manner 
be reduced into fix'd Rules, whereof tis eaſy to make Application. 

As for inſtance, that we mult conſider in all Queſtions, what are the 
Cauſes from whence the Difficulties ariſe; that we muſt diſcern the 
Rules from which the Deciſion is to be made, and balance in each 
of them its proper Uſe, the Bounds or Extent it ought to have. 
Theſe Principles cannot be reduced into preciſe Rules, whereon 
Deciſions may be grounded. And there are many other Principles 
of divers Sorts, whereof it is not eaſy to make Rules, and fix the 
Uſe of them; as will appear by the bare reading of theſe Principles 
in the Places where they have been related. But nevertheleſs they 
have their Uſe by the different Views they give in the particular 
Application of all Rules. 
is Difterence between the Principles from which preciſe Rules 
may be drawn, and thoſe which cannot be fix'd after this Manner, 
has obliged me to add here ſome Reflexions upon ſome part of the 
Principles that have been laid down, that we may diſcover in them 
ſuch Truths, from which many neceſſary Rules may be drawn, for 
the better underſtanding of the Civil Laws, and making a juſt Ap- 
plication of them. And becauſe _ Rules are a conſiderable 4 
* 0 
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of the Civil Law, and will be ſet down in the firſt Section of Chap- 
ter XIII. where they are to be ſeparated from theſe Reflexions, which 
diſcover their Connexion with the Principles on which they depend, 
theſe Reflexions ſhall be the Subject of the following Chapter. 
And as to what concerns the other Kind of Pinciples, which can- 
not be reduc'd to Rules, it may ſuffice to obſerve: in general, that 
the good Uſe of theſe Truths muſt depend upon good Senſe and 
Judgment, and the various Views that can be given by Study, Ex- 
perience, and the different Reflexions upon the Facts, and the Cir- 
cumſtances from whence the Difficulties ariſe which are to be de- 
cided. And in this Uſe of Judgment, and the exact and diſtin Per- 
ception of all theſe Views, conſiſts the moſt eſſential Part of the 
Knowledge of Laws, which 1s nothing elfe but the Art of diſcerning 
Juſtice and Equity. | 


— —— 


| CHAP, Ak 
Reflextons upon ſome Remarks in the Fee 9 Chaprer, 


which are the Foundaticn of drvers Rules concerning the 


Uſe and Interpretation of Laws. 


_ * "Res E have already ſeen, That natural Laws are ſuch Truths as 


— Toh Nature and Reaſon teach Mankind, that they have of them- 
what is paſt ſelves, Juſtice and Authority, which —_ us to obſerve them, and 
and what i that no Perſon can be excus'd by his Ignorance of theſe Laws: 
they be no: That on the contrary poſitive Laws are ſuch as are naturall 
pabliſhed and unknown to Men, and do not oblige until they are publiſh'd. 
dee 01, From whence it follows, that natural Laws regulate all that is paſt, ' 
what is to and all that is to come. But poſitive Laws meddle not at all with 
come Pale, What is paſt, which are regulated by the preceding Laws, and are 
tim. Of no Force but only as to Things future; and to give them this 
Force, they are written, they are publiſh'd, they are regiſter'd, that 
no Perſon may pretend Ignorance of them. And becauſe it is not 
poſſible to make them known to each particular Perſon, tis ſuffi- 
cient to give them the Force of Laws, that there be a publick 
Advertiſement of them : For then they become publick Rules, which 
all the World ought to obſerve; and the Inconvenienees which may 
happen to ſome particular Perſons for want of knowing them, does 
not balance their general Uſefulneſs. 

II. But althoꝰ poſitive Laws be of no Force but as to Things future, 
Lancer , yet if what they ordain be found agreeable to natural Right, or 
thoſe that are ſome poſitive Law now in Uſe, they have ſuch a Force as to what 
old, they mu. is paſt, as their agreeableneſs and relation to natural Rights and anci- 
one noche ent Cuſtoms can give them: And they help alſo to interpret them 

after the ſame Manner that ancient Rules conduce ta the Interpre- 
tation of thoſe that are new. And thus the Laws mutually ſuſtain 


and explain one another. 


n 
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WE have ſhewn that poſitive Laws, whether they were eſtabliſned II 
by thoſe wbo had the Authority of making Laws, ht by ſome Uſage Le Pen, 
and Cuſtom, are always founded upon ſome Uſefulneſs, either to pre- i; to be pre- 
vent and remove laconveniences, or upon ſome other View of the fncd, not. 
publick Good: From whence it follows; chat although other Incon- ase, 
veniences happen from theſe Laws, than thoſe they have remov d, cic. 
and that ſometimes we do not ſo much as know what Motives 
this Sort of Laws was made, and what is their Uſefulneſs; yer it 
ought to be preſum'd; that the Law now in Force is uſeful and zuſt, 
until it be abrogated by another Law, or aboliſh'd by Diſuſe 

We have ſeen that Cuſtoms and Ulages are inſtead of Laws; and. IV. 
if they have the Force of Laws, from hence it follows 2 fortiors, — 
that they may ſerve as Rules for the Interpretation of other Laws. pret Lows. 
And there is no better Rule for explaining Laws that are obſeure 
or ambiguous, than the Manner in which Cuſtom and Uſage intet- 

ret them. | r 352 
5 We have ſhewn that the Authority of Cuſtoms and Uſages is v. 
founded upon this Reaſon, that it ought to be preſum'd that what _ I 
has been a long Time obſerved is uſeful and juſt ; from whence and Cuttoms. 
it follows, if any Law or Cuſtom hath for a long Time ceaſed to 
be in Uſe, that it is aboliſhed. And as it had its Authority from 
long Uſe, ſo the ſame Cauſe can take it away. For it ſhews that 
what has ceaſed to be obſerved, was no longer uſefu. 

From the ſame Preſumption, That what has been a long Time, VI. 
obſerved is uſeful and juſt, it follows alſo, That if in ſome Provinces Chi Hava 
and Places there want Rules in certain difiiculr Caſes as to ſome neighbouring 
Matters there made Uſe of, which are not particularly regulated <= {ervens 
as to this Kind of Difficulties, and that they be found regulated rum © 
in other Places where the ſame Matters are alſo in Uſe, tis natural | 
to follow the Example of theſe Places, id CHOY of the prin- 
cipal Cities. Thus we ſee in the Roman Law, that the Provinces 
conform'd to what was the Uſage at Rome. nne ern, 

We have ſhewn that Laws mult be underſtood and applied ac- VII. 
cording to their Deſign and Intention: That ip order to a right V<mutjudze 
Judgment of the Senſe of a Law, we muſt conſider upon what Mo- and Devgn of a 
tives it was made, what were the Inconveniences it provided againſt, Lu. 542 
the Uſefulneſs ariſing from thence, its relation to ancient Laws, ort 
the Changes it made in them, and make other Reflexions by which 
its Senſe may be underſtood ; from whence it follows in the firſt 
Place, that for diſcovering by all theſe Views the Intentions and 
Deſign of Laws, we muſt examine in them what they declare, what 
they ordain; and judge always of the Senſe of a Law and its De- 
ſign, by the whole Series and entire Tenor of all its Parts, without ,,;;; 
curtailing any thing in it. | by 0 We muſt ra- 


It follows alſo. from the above-mentioned Remarks about the ther adhere ts | 


Deſign and Motive of a Law, That if ſome Terms or Expreſſions iu, bn 2 
of a Law, appear to have a Seuſe difterent from that which is — 1 
otherwiſe evidently intended by the Tenor of the whole Law, bl Trent 
we muſt adhere to this true Senſe, and reject that other which ry i: 


appears from ſome Terms that are contrary to the Deſign. 7-5 
* follows alſo from the ſame Remarks, That ber che Expreſ- 8 f 


ſions of a Law are defective, we muſt ſupply the Want to fill up the is to be ſup- 
Senſe according to the Deſign. 5 wat f bl by the 
. | (Law. 


- 
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ar It is alſo a Conſequence from the ſame Remark about the Deſign 

| Laws pa of Laws, that ſome of them are to be interpreted in ſuch a manner, 

vourably ex- as gives them all the Extent wy can have without prejudice to Ju- 

tended. tice and Equity; and that on the contrary, there are others which 

ought to be reſtrain'd to a Senſe more limited. Thus the Laws 

which concern in general any Matter of natural Liberty, thoſe which 

permit all Kinds of Agreement, and all thoſe which favour Equity, 

are to be interpreted with all the Extent which can be given them, 

without Prejudice to other Laws and good Manners. Upon which 

account the Cauſes which the Laws thus favour, are call'd Favour- 

x1. able. But the Laws which derogate from this Liberty, which forbid 

Laws be. what is not of itſelf unlawful; thoſe which derogate from com- 

ſtrain d. mon Right, which make Exceptions, which grant Diſpenſations, and 

| others of the like Nature, are to be reſtrain d to the Caſes they re- 
gulate, and to what is expreſly contain'd in them. 

XII. To theſe different Interpretations which extend ſome Laws and 
n ot reſtrain others, we may refer the Rules which concern the equitable 
Law. Mitigations that may be uſed on ſome Occaſions, and the Rigour of 

Law which muſt be taken on others. [253 5 
But I ſhall not ſtop here to give Examples of theſe different Inter- 
retations, nor to explain the Difference between the Equity and 
igour of Law, and the Uſage both of the one and the other. ele 
Particulars ſhall be examined in their proper Places. Only it muſt 
be obſerv'd, as to this Sort of Cauſes which are commonly call'd 
Favourable, ſuch as thoſe of Widows, of Orphans, of Churches, of 
Portions, of Teſtaments, and others of the like Nature, that this Fa- 
vour ought always to be underſtood in ſuch a Manner, that it may no 
wiſe prejudice the Intereſt of third Perſons, and that the Favour of 
theſe Sorts of Cauſes ought not to be extended beyond the Bounds 
of Juſtice and Equity. : . 

XIII. pon the ſame Principle of a favourable Interpretation of ſome 
The r e Laws, and the ſtraitning the Bounds of others, depends the Rule of 
Benefits of the two different Interpretations of the Will of Princes, in the Gifts 
Princes. and Privileges they grant to ſome Perſons. For when theſe Gifts 


« 


are ſuch that a full Extent may be given them without Prejudice to 


other Perſons, the Interpretation is always made in favour of him 
whom the Prince is pleaſed to honour with this Benefit, and an 
Extent 1s given to it ſuitable to what the Liberality natural to Princes 
requires. But if it be a Gift or Privilege which cannot be inter- 
preted after this Manner without doing Prejudice to other Perſons, 
1t muſt be reſtrained to that which might be granted without doing 

them an ry | 
XIV. We have ſeen what are the Foundations of the Juſtice and Au- 
Divers Effects thority of Laws, and that they being Rules for the well-ordering of 
I 2 ought to vary the Effects of that Authority; according to 
To order, per- the different Means that are neceſſary for ſettling and maintaining this 
mit, tore, good Order. From whence it comes to paſs, that many Laws or- 
dae Funn. Jain, ſome forbid, and others permit, and all puniſh and reſtrain 
„ thoſe who violate their ſeveral Orders; whether it be that they do 
not perform what the Laws preſcribe, or that they undertake what 
they forbid, or that they exceed the Bounds of what they permit. - 
And according to the ſeveral ways of violating the Directions and 
Deſign, they deprive thoſe of their Effects who fail in that which 


they 
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they ordain; they pudifh thoſe who de what they forbid, or do not 
what they corninand ; they ànnul what is done contraty ts the Order 
they prelcribe ; they repair the Damages that follow upon Violations; 
they take Vengeance for every thing edhtrary to their Preſcriptions; 
and laſtly, they maintain their Authority by all the Ways neceflary 
to preſerve Order. | e 95 4 S0S 
t follows alſo from the ſame Remark about N and Au- 8 
thority of Laws, that they reſtraiti hot only what is difectiy contrary Ian het an 
to their expreſs Orders, but alſo what inditectiy cotitravents their what is dire 
Intention : And whether it appear that fie Hath Acted contrary both . as 
to the Deſigh and Letter of the Law, or that he Ras Only vioHted bur ao what 
the Delign, while he appear dite keep tp the Letter of the Law, he dreh op- 
is certainly liable to the Puniſhment of it. 1 
Since the Laws are the Rules of the univerfal Order of Society, xvi 
from hence it follows, that ho Law is mate td fer ve only for dne Las are made 
lingle Perſom, of for one Caſe, ot one pärtieular Fäct; Bur they pros o geen, 
vide in general for every thing that may happen, and their DireFt16ti$ and not for 


which account the Wills of Princes Whith are limited to ſome Pat 


reſpect all Perſons, and all Caſes to Which they can Extend; Fr onefingleCaſe; | 


ticular Perſons and {otfie ſingle Facts, as a Pardon; 4 Gift; ag Ex. 

emption and Other Nlicf-like; are Graces; Conceiions; Privileges, 

but not Laws. And although particular Caſes be Often the Orca. 

fion of new Laws; yer they de not even tegiilart theſe Caſes Which 

were the Oceafions bf them, and Which Were regulated after 4 diffe- 

rent Manner by the 4 Laws; but they Provide only for the 

future Regulation of all Caſes like that Which gave the Octalivn. 

Thus the Edict about Mothers; and that zent ferbnd Marriages | 

have provided àgainſt the Incohvenienees tb Come; and the pre: 

ceding Caſes have been regulated aveofditig to the Direction of the 

Laws that were formerly in Forek. . n 

| Laſtly, It is another Cofiſctlieties from the precetifig Rematk, xvi. 

that ſince the Laws are general Rules they cannot tegblate Futuri- po gore 

ties, ſo as to provide expfeſſly agairift all Evejirs Which are infifiite, ding to thei 

and to reach all poſſible Cafes ; but it is the Prudence and Duty of Delga. 

the Lawgivef to foreſee the Evefits that afe tholf natüral 4h4 mo 

common, and to frame his Rules in ſuch 4 Manner; that Wirkoltt 

entting into the Detail of particular Caſes; ny thay be commdhi to 

all, making a Difference where any Cife meilts either Exceptions 

ot particufar Orders. And after this; it is the! Ditty of the Judges 

to apply the Laws not only to what is Etpreſfly determin'd by then, 

but to all Cafes which will admit a juſt ASP ſeatioti of them, and 

are chinpiehentde either in the expreſs Words of the Law, of in 

the Confequences that * > drawn from it. * 
We have ſeen that all the Laws are derived from the two fitft as xvi. 

their Source, that ttiatiy depend upom othets as belag Deduckions * — od ge- 

from them, and that all of them regulate eitller in general or in Pär. Camo wat 

ticular the different Parts of the Order of Society, and all forts of Maters,others 

Matters: From whence it follows, that all Laws are more or leſs any Matter, 

general proportionably as they come nearer unto, or are farther_re- and others pe- 

moved in their Deſcent from the two firſt. Thus ſome are common <ul: to one. 

to all ſorts of Matters, as thoſe which enjoin Sincerity and forbid 

Deceit and Fraud, and other ſuch like. Others are common to 

many Matters but not to all; 25 * inſtance, this Rule, that Agree- 
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ments are inſtead of a Law to them who make them, is common to 
* Tranſattion Sales, Exchanges, Letting to hire, Tranſactions, and all other Kinds 
Aan of Agreements; but has no relation to the Matter of Guardianſhip 
tion of Matters Or Preſcriptions. Thus the Rule of Reſciſſion for the Loſs of more 
in Difference than one half of the juſt Price, takes place in the Alienation of an 
use. Inheritance made by a Sale, but not in an Alienation made by a 
Tranſaction. | * 

XIX. From this Remark it follows, that in the Study and * 1 of 

The Impor- the Laws, it is a Matter of Importance, to know and diſtinguiſh 
— the Rules that are common to all Matters indifferently, thoſe 
theſe three Which extend to many Matters but not to all, and thoſe which 
Sorts of Laws. are peculiar only to one, that ſo we may not extend, as many do, 
a Rule peculiar to one Matter to another, in which it is of no 
Uſe, or would be falſe. Thus, for Inſtance, This Rule is found in 
the Roman Law, that in ambiguous Expreſſions we muſt chiefly con- 
ſider the Intention of him that ſpeaksſ . "This indefinite Rule being 
found under a Title of divers Rules about all Matters, without any 
Direction to which it is peculiar, appears to be general and com- 
mon to all: And if it be apply'd to all indifferently, we muſt con- 
clude, that in Contracts as well as Teſtaments, an ambiguous Ex- 

preſſion muſt be interpreted by the the Intention of him whoſe Will 
it was to declare. And yet this Application, which will always be 
juſt in Teſtaments 8, will often be found falſe in Contracts: For in 
eſtaments one only ſpeaks, and his Will is to ſerve for a Law; 
but in Contracts the Intention both of the one and the other is the 
common Law. Thus the Intention of one ought to anſwer to that 
of the other, and they muſt underſtand one another, and agree to- 
gether, and according to this Principle it often happens, that an am- 
biguous Clauſe is not to be interpreted by the Intention of him who 
expreſſes it, but rather by the reaſonable Intention of the other. 
Thus in a Sale, if the Seller makes uſe of an ambiguous Expreſſion 
about the 8 of the Thing ſold; as if he that ſells a Houſe 
ſhould ſay, That he ſells it with its Services, without diſtinguiſhing, 
whether they be Services that the Houſe is to pay, or which are to 
be pay'd to it; and then the Houſe is found ſubject to a ſecret Ser- 
vice, as to a Right of Paſſage, to a Condition of not being rais'd 
higher, or any other ſuch-like; which is ſo great an Inconvenience, 
that the Purchaſer, if he had known it, would either not have pur- 
chas'd the Houſe at all, or not have purchas'd it except at a lower 
Price; this ambiguous Expreſſion of the Seller is not to be inter- 
preted by his own Intention, but by the Intention of the Purchaſer, 
who was not bound to underſtand that the Houſe was ſubject to ſuch 

a Service: And this Seller ſhall be oblig'd to the Effects of his War- 
ranty according to the Rules in that, Matter. | 
XX. We have ſhewn that ſome Laws are ſo general, and ſo well ſe- 
The Diſcern- cur'd throughout, that they admit of no Exception; and on the 
—— = contrary, there are many Laws which have Exceptions. And from 
this 
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f In ambiguis orationibus maxime ſententia ſpectanda eſt ejus qui eas protuliſſet. 1. 96. ff. 
de reg. jur. | | a 
s »Tis remarkable that this Law is taken out of a Treatiſe of Mecianus upon Fidei- 
commiſſa, or Truſts. * 
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this Rule it follows, that we muſt not apply general Rules indifferently 

to all Caſes which their Words ſeem to, comprehend, for fear leſt 

we extend them to ſuch Caſes as are excepted from them: 'Upon 
which Account the Knowledge of Exceptions is neceſlary. - 

Tis a Remark of great Importance, that there are two Sorts of __ 
Exceptions; thoſe which are made by poſitive Laws, and thoſe which x.ceptions, 
are made by natural Laws. Thus there was a poſitive Law among natural and po. 
the Romans, which excepted Military Teſtaments from the general nit En 
Rules about the Formalities of a Teſtament; and tis alſo a poſitive” 
Rule in Uſe among the French, that Reſciſſions for the Loſs of 
more than half of the juſt Price, does not take place in Sales made 
by a Decree. Thus it is a natural Law, that no Agreements can be 
made which are contrary to the Laws and good Manners; and this 
Law is an Exception to a general Rule, that any one may make all 
Sorts of Agreements: And another natural Law excepts from the 
Rule of the Reſtitution of Minors, ſuch Obligations as were entered 
into upon a reaſonable Conſideration. 

We may eaſily perceive that the Exceptions which are made by 
poſitive Laws, are to be diſcovered by bare Reading and by Me- 
mory, and ſo they require only Study to know them. But the Diſ- 
cernment of the Exceptions which are made by the natural Law, do 
not always depend upon bare Reading, but they require Reaſoning. 
For there are natural Exceptions which are not written in Laws; 
and even thoſe which are written, are not always joyn'd to the 
Rules which they reſtrain. The Knowledge therefore of Exceptions, 
which is ſo neceſſary, does equally a ods both Study in general, 
and in particular great Attention to the _—_—_ the Laws to which 
they muſt be apply d, leſt we ftraiten the Exceptions by giving too 
great an Extent to the general Rules. 1 | 

We may add as the laſt Remark, what is a Conſequence from all , Xi | 
the reſt, that all the different Conſiderations which are ſo neceſſary the Us et 
for the Application of Laws, require the Knowledge of their Prin- Rules. 
ciples, and the Deductions from them, and ſo are directed by the 
Guidance of a good Jud t, together with Study and Experi- 
ence. For without this Foundation there is Danger, leſt we make 
falſe Applications of the Laws, either by milapplying them to other 

Matters than what they relate to, or by not diſcerning the Bounds 
which Exceptions ſer to them, or by giving too great an Extent to 
Equity againſt the Rigour of Law, or to this Rigour againſt Equity ; 

8 "= * want of other Conſiderations which are to regulate the 

e of Laws. | 
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CH A P. XIII. 
Of the Rules of Law in general. 
| | HE Rules which will be explain'd under this Title, concern The Mater 
1 


in general the Nature, Uſe, and Interpretation of Laws: And o ir Tide. 
nce theſe Rules are common to all Matters, and are very fre- 


quently made uſe of, we muſt not content ourſelves with the bare 
ay 228 Reading 
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reading of them once, but it will be uſeful to read them over again 
from Time to Time, and to have Recburſe to them upon Occaſion. 


Sect. I. 
Of divers Sorts of Rules, and their Nature. 


2 B* the Words Laws and Rules, we commonly underſtand, that 


xa oy which is juſt, which is ordain'd, which is regulated. And it muſt 
ud Call give be Obferv'd, That ſince the Laws ought to be written, that ſo the 


ws. WN may fix the Senſe of the Law, and determine the Mind to 
a true Idea gf the Matter regulated by it, and that every one is not 
at liberty A trame the Law as he would underſtand it; we may 


diſtinguiſh two Ideas which are given by the Words Lew and Raulé, 
one is the Idea of that which is conceived to be juſt, although we 
make no Reflection upon the Words of the Law; the other is the 
Idea of the Words of the Law and according to this ſecond Idea, 
4 Rule or a Law, is call'd a Declaration of the Lawgiver. 
| We ſhall indifferently make uſe of the Word Laws and the Word 
Nalet, in either of theſe two Senſes, in this Book, as Occaſion re- 
uires: For there are many Laws written, vis. ſuch as are poſitive 
Laws, and there are many natural Rules of Equity which are not 
written, | TOM. 15 
"Tis not neceſſary, after all has been ſaid of Laws and Rules in 
the Treatiſe of Laws, to define a-new under this Title, what is a 
Law; and what is a Rule; but it will be ſufficient bere to give an 
Idea of the Rules of Law in that Senſe, which ſignifies written Rules, 
becauſe all the Science and Study of Laws conſiſts in the Knowledge 


of the Laws that are written. 


I. 


7. Rules ate ſhort and plain Declarations of the Demands of Juſtice 
AR in diert Caſes, and each Rule has its own peculiat Uſe with reſpect 
2. to thoſe for whom it was appoitited. Thus, for inſtance, many Ac- 

cidetits happen, whereby the Buyer is deprived of what he bought, 
or is tfoubled by theſe who pretend to be Owners of it, or to have 
ſome other Right to it: And it is a piece of Juſtice common to all 
theſs Kind of Aceidents, that the Buyer ſhould be ſecured againſt 
Evictions and all other Troubles, which is comprized in this fhort 
Rule, that every Seller ought to Watrant What he ſells k. 


II. 


Il. There are two Sorts of Laws, one is thoſe which are of natural 
Two forts of Light and Equity; the other a poſitive, which are otherwiſe call'd 
and poſitive, humane and mutable, becauſe they are made by Men i, Thus it 


18 


— Ll 1 


— — 


Regula eſt; quæ rem que eſt breviter enarrat. I. 1. ff. de reg. jur. Ex jure quod e/? 
regula Fat Per tegulam igitur brevis rerum narratia traditur. d. i Rei appellatione & 
eauſee & jura continentur. I. 23. ff. de verb. ſign. 

Ones populi qui lagibus & moribus reguntar, partim ſuo proprio, partim comniuni omnium 
bominum jure nlantur. Nam quod quiſque populus 7 ſibi proprium! jus conſtituit, id ipſius 
graprium Givitatis eff. l. 9. ff. de juſt, & jur. Quod verò naturalis ratio inter omnes homines 
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** 


. 


is a Rule of natural Light, that the Grant may be revoked for the 


Ingratitude of the Grantee; and it is a poſitive Rule, that Grants 
made in one's Life-time ought to be regiſtred. 18 


The Rules of natural Right are thoſe which God himſelf hath ap- 


Pie 


 _p 


inted, and which Men ate taught by the Light of Reaſon: Theſe Wit aue ns 


ws are immutably juſt; and are the ſame always and every-where; 
and whether they be written or not, no humane Authority can abo- 
liſh them, or change any thing in them. Thus the Law which ob- 
liges the Depoſitary to preſerve and reſtore the Depoſitam, That 
which obliges a Man to take care of a "Thing that's borrow'd, and 


are every-whiere obſery'd ł. 
Poſitive Rules are all thoſe of hurhane Appointment, and which, 
without prejudice to natural Equity, may be'e 


Others of the like Nature are natural and immutable Laws, which 


Way or another quite different. Thus for inſtance, the Uſe of Fiefs 


may be appointed or nor l © Thus Preſcriptions may be 
fix'd to a longer or ſhotter Time, and the Witneſſes of a Will to a 
greater or leſſer Number. And this Diverſity which is not deter- 
min'd by Nature, makes the Authority of theſe Laws depend upon 


the Free-will and Pleaſure of the oy . — who makes them; and 


conſequently renders them liable to Changes. 
1 = 17 Hei Art! ' Or 40G} tf 
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Rules of Law, whether natural or poſitive, 


to many Matters, but not to all; and many are peculiar to one 
Matter, and have no relation to others. Theſe Roles 

of natural Equity, That we muſt do no Injury to any Man, That we 
muſt render to every one what is his due, are general, and extend 
to all Sorts of Matters. This Rule, that Agteements are inſtead of 
Laws, is common to many Matters, fot it agrees to all Kine 
Contracts, Agreements, and Pacts, but it agrees not to Wills nor 
many other Matters. And the Rule of the Neſbiiſion of Sales; upo 
the account of being wrong d more than half the juſt Price, is a 


Rule peculiar to a Contract of gar e in the Uſe and Appli- 


cation 


14 


conſtituit, id apud omnes homines perægus cuſtoditur. d. I. . Jus pluribus modis dicitur; uno 
modo cum id, quoa &quum ac bonum eft, jus dicitur, ut jus naturale ; alters modo, quod 
omnibus aut þ in quaque cvitate tile g, ut oft jus civile, nec mints jus ret? appel. 
latur in civitate noftra, jus honorarium. I. 11. ff. de juſt. & jur. See Chap. 11. of the 
Toms of Laws. | | ee | 
Naturalia jura que apud omnes gentes perægus obſervantur, divina quadam providentia 
conflituta, ſemper firma ac immutabilia permanent. F 11. Inſt. de rol yy gent. & civ. 
Ruod naturalis ratio inter omnes homines conftituit. I. 9. ff. de Inſt. & jur. 1d quod ſumper 
equum ac bonum eft, jus dicitur, ut jus naturale. 1. 11, cod. Civilis ratio naturalia Jura cor- 

rumpere non poteſi.' I. 8. if. de cap. min. on oi 
Wb gue ipſa. ſibi quægus cvitas conflituit ſaps mutari ſolent. F 11. Inſt. de jur. nat. 
V. 525 . . 


: * | : © : » 
are of three Sorts; 
ſome are general, which agree to all Matters; others are common Another Divi 


for inſtance, © 


Kinds of 


tural Rules. 


kv. 
liſh'd either one Wh are poſi- 


Rules. 


V. 


s 6 


er Divi- 
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cation of Rules we muſt diſcern in each both its Bounds and Ex- 
tent m. vi 


VI. All Rules ceaſe to have any Effect, not only when they are ap- 
2 ly'd beyond their Bounds, and to ſuch Matters as they have no Re- 
* — unto, but alſo when in their proper Matters they are wreſted 

to a falſe or vicious Application contrary. to their Deſign. Thus the 

Rule about Reſciſſion of Sales, upon the Account of being wrong d 

of more than half the juſt Price, would be ill apply d to an Accom- 


modation for putting an End to a Suit“. 


| VII. 

VII. Exceptions are Rules which limit the Extent of other Rules, and 
Ruler e Order Matters otherwiſe by particular Conſiderations, which render 
OE either juſt or unjuſt, that which the Rule underſtood without Excep- 

tion would have render'd on the contrary either unjuſt or juſt. Thus, 
for Inſtance, the general Rule that all Sorts of Agreements may be 
made, is limited by the Rule, which forbids thoſe Agreements that 
are contrary to Equity and good Manners. 'Thus the Rule which 
forbids to alienate Things ſacred, is limited by the Rule, which per- 
mits to ſell them for certain neceſſary Cauſes when the Forms of do- 
ing it are duly obſerved o. Th, 


VIII. | op 
VIII. Exceptions which are inſtead of Rules are of two Sorts, ſome be- 
2 2 * long to the natural and ſome to the poſitive Law, as appears by the 
p amples in the preceding Article, and by all other Exceptions, every 


one of which belongs to one or other of theſe two Kinds. 


This is a Con 8 from the preceding Article, and from the 
ſferond of this Secti 


are 
IX All Rules ought either to be known, or at leaſt ſo expos't to the 


The Laws publick View of the World, that no Perſon can act contrary to it 
kun. with Impunity under Pretence of ance. Thus the natural Rules 


being immutable Truths, whoſe Knowledge is eſſential to Reaſon, 
a, Man can no more fay he is ignorant of them, than that he wants 
Reafon which clearly difcovers them. But poſitive Laws are of no 


Force, until the Legiſlator has uſed the common and ſufficient Ways 
| of 


* pu PITS 21 
— 


— — ———— 


= The Example of general Rules, Furis prarcepta ſunt bac, honeſts vivere, alterum non 
lædere, ſuum cuique tribuere. I. 1. § 1. ff. de juſt. & jur. $ 3. inſt. eod. The Example 
of Rules common to many Matters, Gontraftus legem ex conventione accipiumt. I. 1. I 6. 
ff. depoſ. As to particular Rules each Title has its own. See l. 2. cod. de reſeiſ. vend, 

" Sizul cum in aligus vitiata eft [Regula) perdit rium fuum. I. r. in f. ff. de reg. jur. 

o Juid tam cangruum fidei humana quam ea guæ inter eos placuerunt ſervare? |. 1. ff. de 
pact. Omnia que contra bones mores vel in pad um & in ſlipulatianem deducuntur, nullius mo- 
menti ſunt. I. 4. c. de mun. ſtip. I. 7. $ 7. ff. de pact. 1. 6. c. cod. Suncimus nemint 
licere, ſanctiſſima atque arcana vaſa, & veſtes ceteraque donaria- que ad divinum Religionent 
nece{ſaria ſunt . vel ad\venditionem, wel hypathecam- & pignus trahere —— excepta cauſe 
captroitatis & famis, I. 21, c. de ſacroſanct. Eccl. See l. 14. & Auth. hoc jus eod: 


F 
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of Publication; after they are publiſh'd, they are then look'd upon 
as known to all the World, and they oblige as well thoſe who pre- 
tend to be ignorant, as thoſe who know them. 


Poſitive Laws are of two Sorts; one Sort is that which was origi - x 
nally made, written, and publiſh'd by thoſe in Authority, ſach as 1 
are the Edicts of Kings in Frauce; the other Sort, is that whoſe written Laws 
Original and firſt Eſtabliſhment, do not at all appear, but they have d Cuſtoms. 
been receiv'd with an univerſal Approbation by an immemorial 
Cuſtom among the People, and theſe are the Laws or Rules which 
are call'd Cuſtoms 14. 77 | 


N N i - = 


Cuſtoms derive their Authority from the univerfal Conſent of, XI. 
People who have receiyd them when the People had Authority, d Found 


as in Common-wealths Tow in States ſubject to a Sovereign Prince, — of Ou: 
Cuſtoms have not the | 


orce of Laws but by his Authority. Thus dom 
in Fraxce the Kings have fix d, reduc'd into Writing, and confirm d 
for Laws all Cuſſoms, and ſo have preferv'd to the Provinces, the 
Laws they had either by the ancient Confent of the People who 
— in them, or by the Authority of the Princes who govern'd 
em | pods: 


XII. 
Natural Laws, whoſe Juſtice and Authority is always the ſame; do xi. 
ally regulate all that and all that is to come, which is left Natur Laws 
— enen == 
what is to 
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o Leges ſacratiſſimæ que conſtringunt hominum vitas, intelligi ab omnibus debent, us univerſs 
pre — reokr manifeftites 228 vel inbibita declinent,, bel permiſſa ſeftentur. L. g. Cod. 
de leg. Canſtiturionen prinripum, nuc igmorurs guempiam, nec diffimalare fer mirrimus. L. 12. 
Cod. de jur. & fact. ign. Omma vero pepuli legibus tam nn proneiatis gudan cm pos 
reguntur. & 1. in fine in proctm. Iuſt. Nec in ca rt ruſticibati uomia primus, ath am- 
rali ratione honor hujuſimad per ſonis debeatur, I. 2. C. de in jus voc. 


Conſtat autem jus noſtritm quo utimur aut ſcripto aut fine ſcripto, ut apud Gras, F viuen 
oi A TylepPoi, oi 3 Aver, i. e. Legum ſunt ſcripte aliz, aliæ non ſcriptæ. Scriptum 
autem jus eſt lex, plebiſcirum, ſenatuſconſultum, principum placita, nagiſiratuum edicta, re. 
ſponſa prudentum. H. 3. Inſt. de jur. nat. gent. & civ. Sine ſcripts. jus venit gund ufus apprubutit: 
nam diuturni mores-conſenſu utentium comprobati legem imitantur. F 9. cod SOIT 
id cuſtodiri aportet, quod moribus & conſuetudine inductum 8/t.. I. 32. ff. de legib. In- 
veterata conſuetudo pro lege non immeritò cuſſaditur: Nam cùm ii ſ lags, nulla alia ex can 
nos teneant, quam quod judicio popull recpiæ ;, merita.& ea, gur ſins wile ſcripto popu 
probavit, tenebunt orines, Nam quid intereſt ſuffragio populis voluntatem- ſuam docluret, an 
rebus ipfis & fa#tis, d. I. 32. F 1. ff. de leg, Tam conditor qudm-interpres legum folus Impe- 
rator juſt? exiſtimabitur; ni bil bac. lege derogante veteris juris conditoribus,: quia & eis hoc maje- 
2 e 1 = in fin. cod. de leg. & cout. princ.  Gommunis Reipublica 
pon ſio. I. 1. . 2. ff. de legth, 19 c | 
Altho”. theſe laſt Words are. ſyoken of Laws, and not of Cuſtoms, yet ree to 
Cuſtoms as much, or rather more than to. Laws. See the- Edict of Churles the VII. in 
1453. Art. 125. and of Lewis the XIT in 1510.. Art 49. for. reducing: Guſtoms. | 
Sed naturalia jura gue apud omnes gente frre gu obſervantur, diving quadam providews 
tia conſtituta, ſemper firma atque immutabilia' permanent, & . Inft; de jur. nat; gent; & eiv. 
Id quod ſemper æguum ac bonum eff, I. 1 1. ff. de juſt. & jur. „e 
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| XIII. | 

pos  Altho' the Juſtice of poſitive Laws be founded on their Uſeful- 
regfilare only neſs to the Publick, and the Equity of thoſe Motives which gave 
what is to Occaſion to them; yet they have their Authority only from the Law- 
— giver, who determines what they ordain, and they are of no Force 
until after they have been publiſh'd to make them known; and theſe 

Laws. regulate only what is future, but meddle not with any thing 
that is palt *, | 

gud ae XIV. 

XIV. The Cauſes which are depending and undetermin'd when new 
The Fact of Laws are made, are to be decided by former Laws, unleſs for ſome 
with reſpect eſpecial Reaſons it be expreſſly provided in the new Laws, that they 
to what in paſt. ſhall extend to what is paſt, or they be ſuch as would have ſerv'd to 

tegulate what is paſt without this expreſs Proviſo : As when theſe 
Laws do only revive an old Law, or a Rule of natural Equity which 
had been diſuſed becauſe of ſome Abuſe of it; or when they deter- 
mine ſuch Queſtions, for which there is neither any Law nor Cuſ- 
tom. Thus, for inſtance, when the King ordain'd that the Price of 
Offices ſhould be diltributed after the Manner of Mortgages, this 
Law ſerv'd as a Rule to all the Suits that were then depending in 
thoſe Provinces which had no contrary Cuſtom for their Rule v. 


XV. 


xv. Since new Laws regulate what is to come, they can alſo, as Oc- 
AnotherEffe®t cation requires, change the Effects that otherwiſe would have fol- 
with reſpect low'd from former Laws; provided always, that no Prejudice be 
to what is paſt, done to the Right of any Perſon. Thus, for inſtance, before the 

Edi& of Orleans, Subſtitutions might be made to many Degrees 
without any Bounds : But that Edict limited Subſtitutions for the 
future to two Degrees, beſides the firſt appointed Heir. But be- 
cauſe this Edi& did not null for the future the Subſtitutions that 
were already made, the Edict of Moxlzns reduc'd all the Subſtituti- 
ons to the fourth Degree, beſides the firſt Appointment of an Heir, 


that had been made before the Edict of Or/eans; and at the ſame 
time 


j 


* Leges & Conſtitutiones futuris certum eft dare formam negotiis, non ad fatta præterita re- 
vocari. |, 7. C. de legib. $ 

» Leges & Conſtitutiones futuris certum eft dare formam negotiis, non ad facta preterita 
revocart ; niſi nominatim & de præterito tempore, adbuc pendentibus negotiis, cautum ſit. I. 7. 
C. de legib. & conſt. princ. I. 7. c. de nat. liber. Sancimus nemini licere facratiſſima atque 
arcana vaſa, vel veſtes, cateraque donaria, que ad divinam Religionem neceſſaria ſunt, cùm 
etiam veteres leges, ea que juris divini- ſunt, humanis nexibus non illigari ſanxerint, vel ad 
venditionem, vel hypathecam, vel pignus trabere, ſed ab his qui hec ſuſcipere auſi fuerint, 
modis omnibus vindicari. Hoc obtinente non ſolum in futuris negotiis, ſed etiam in judicits pen- 
dentibus. l. 21. C. de ſacroſanct. Eccleſ. l. 23. in f. eodem. Quicungue adminiſtrationem 
in hac florentiſſima urbe gerunt, ay mobiles res vel immobiles, vel domes extruere, 
non aliter poſſunt, niſi ſpecialem naſtri Numinishoc eis permittentem divinam reſcriptionem me- 
ruerint, — Due etiam ad preterita negotia referri ſancimus ; niſi tranſattionibus vel judica- 
tionibus ſopita ſunt. 1. un. C. de contr. jud. Duoniam inter alias captiones, precipue commi 
ſoriæ pignorum legis, creſcit aſperitas. — Siguis igitur tali contractu laborat, hac ſanctione re- 
ſpiret. Juæ cum preteritis preſentia quoque repellit & futura probibet. l. ult. C. de pact. 
pign. & de lege com. in pr. | 
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time excepted the Subſtitutions to which a Right was already ac- ; 
quired, although they were beyond the fourth Degree v. er 


XVI. . | | 
Poſitive Laws begin to be in Force for the future, either from the XI. 

Time of their Publication, or only after a certain Space of Time gang 
which is appointed in them. Thus ſome Laws which make great Laws begin to 
Changes, the ſudden Execution whereof would be inconvenient, be in force. 
as the Prohibition of ſome Commerce, the Increaſe or Diminution 
of the Value of Money, and other fuch-like, leave Matters for ſome 
Time in the ſame State they were, and appoint the 'Time when they 
ſhall begin to be obſerved. 


T his it a Conſequence from the precedin Rules, and à natural Ef- 
felt of the Authericy and Prudence of the Legiſlator. 1 


R XVII. | 
Poſitive Laws, whether they be enacted by a Legiſlator, or ac« 3» 
quire the Force of Laws by Cuſtom, may be aboliſh'd or chang'd non * 
two Ways, either by expreſs Law which 1 N them, or makes Laws. 


ſome notable Change in them, or by a long Diſuſe which changes or 
aboliſhes them x. | | * 
XVII. - 


The Uſe and Authority of all Laws, whether natural or poſitive, I. 


conſiſts in commanding, forbidding, permitting, and puniſhing y, cf rags 


XIX. 


The Laws reſtrain and pen not only what is plainly contrary to. XIX. 
the Senſe of their Words, but alſo every Thing, tho' it be not contrary foam i 
to the Words which does either directly or indirectly oppoſe their done fraudu- 
Deſign, and which is done fraudulently on purpoſe to evade them :. nw 
Thus the Laws which forbid Legacies to certain Perſons, annul all 
Diſpoſals made to other Perſons appointed to convey the Gifts to 


thoſe who ſhould not have them. 


XX. 


| If the Law forbids, either in general to all Perſons, or in parti- _ XX. 
cular to ſome Sort of Perfons, ſome * of Agreements, a certain The Ln an. 


nul or reſtrain 
Commerce, what is done 


contrary to ,. 


— = their Prohibi- 


” Futuris certum eſt dare formam negotiis. |. 7. C. de legib. See the Edict of Orleans, 
Art. 34. and that of Moulins, Art. 57. 

* Mutari ſolent tacito conſenſu populi, vel alia poſtea lege lata. F 11. Inſt. de jur. nat. 
gent. & civ. Re#tifſime etiam illud receptum eft, ut leges non ſolum fuffragio legiſlatoris, ſed 
etiam tacito conſenſu omnium per deſuetudinem abrogentur. I. 32. in 1. ff. de legib. 

Lais virtus hæc eft, imperare, vetare, permittere, punire. I. 7. F. de legib. 

* Non dubium. eft in legem committere eum, qui verba legis amplexus, contra legis nititur 
voluntatem, nec pœnas inſertas legibus evitabit, qui ſe contra juris ſententiam, falva prere- 
gativa verborum fraudulenter excuſat. I. 5. C. de legib. Contra legem facit qui id facit quod 
lex probibet : in fraudem vero, qui ſalvis verbis legis ſententiam ejus circumvenit. |. 29. F. 
eod. Haus enim legi fit, ubi quod fieri noluit, fieri autem non vetuit, id fit ; & quod diſtat, 
ay dan die i. 6. dictum d ſententia, hoc diſtat fraus ab es quod contra legem fit, I. 30, 
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Commerce, or makes any other Prohibition whatſoever, every thing 
done contrary to theſe Prohibitions, ſhall either be annull'd or re- 
{train'd, according to the Nature of the Prohibition, and the Violation 
of it, altho' the Law does not expreſly declare the Nullity, and leaves 
the other Penalties undetermin'd =. CL 


XXI. 


XXI The Laws are never made for one particular Perſon, nor limited 
The Laws dre to one ſingle Caſe; but they are made for the common Good, and 


general, and 


not made for Ordain what is moſt uſeful in the ordinary Occurrences of humane 
- one particular Life Þ, ; 


— or one 
erſon. | XXI. 
XXII. Since the Laws have a reſpect to all Caſes in general, to which 


The Conſe- their Deſign is applicable, they do not particularly declare all the 
preceding ſeveral different Caſes; for this Detail, as it is impoſſible, ſo it would 
Rule. be uſeleſs ; but they comprehend generally all Events to which they 


are deſign'd for a Rule. 


XXII 


| I. 
XXIII. If any Caſe happen which is not 133 for by any known or 
The Equity of written Law, it ſhall be determin' d by the natural Principles of 
Eos, . which is an univerſal Law, and extends to all poſſible 
es ©. | 


SECT. 


2 Nullum pactum, nullam conventionem, nullum contractum inter eos videri volumus ſubſe- 
cutum, qui contrahunt, lege contrahere prohibente. Quod ad omnes etiam legum interpretatio- 
nes, tam veteres, quam novellas trahi generaliter imperamus : Ut. legiſlatori, quod fieri non 
vult, tantum prohibuiſſe ſufficiat ;, ceteraque quaſi expreſſa, ex legis liceat voluntate colligere. 
Hoc eſt, ut ea que lege fieri prohibentar, fi fuerint fatta, non ſolum inutilia, ſed pro * 
etiam habeantur ; licet legiſlator fieri prohibuerit tantum, nec ſpecialiter dixerit, inutile eſſe 
debere quod factum eſt. Sed fi quid fuerit ſubſecutum, ex eo, vel ob id, quod interdicente lege 
fattum eſt, illud quoque caſſum atque inutile eſſe precipimus. |. 5. C. de legib. The Law 
would be very imperfect, if it ſhould not annul what ſhall be done contrary to its Pro- 
hibitions, and ſhould leave the Violation of them unpuniſh'd. Minus quam perfecta lex 
eſt que vetat aliguid fieri, & ſi factum ſit, non reſcindit. Ulp. t. 1. § 2. v. I. 63. ff. de rit. 
numpt. | 

5 = eft commune præceptum. I. 1. ff. de legib. Jura non in ſingulas perſonas, ſed genera- 
liter conſlituuntur. 1. 8. ff. eod. Jura conſtitui oportet, ut dixit Theophraſtus, in his gue 
zl rage, i. e. ut plurimum accidunt, non que ow , i. e. ex inopinato. l. 3. & ſeq. 
ff. eod. Ea gue communiter omnibus proſunt, iis gue ſpecialiter guibuſdam utilia ſunt , præ- 
ponimus. Novel. 39. c. 1. Seethe next Article, 

© Neque leges, neque ſenatuſconſulta ita ſcribi poſſunt, ut omnes caſus, qui quandogue incide- 
rint, comprehendantur ; ſed ſufficit ea, que plerumque accidunt contineri. l. 10. ff. de legib. 
Non poſſunt omnes articuli ſigillatim aut legibus aut ſenatuſconſultis comprehendi ; ſed cum in ali- 
gua cauſa ſententia eorum manifeſta eſt, is qui juriſdictioni præeſt, ad ſimilia procedere, atque 
ita jus dicere debet. l. 12. eod. Semper quaſi hoc legibus ineſſe credi oportet, ut ad eas quoque 
perſonas, & ad eas res pertinerent, que quandoque ſimiles erunt. I. 27. eod. See 1. 12. c. eod. 
1. 32. ff. ad legem Aquiliam. 

4 Hæc æguitas ſuggerit, &c. fi jure deficiamur. |. 2. § 5. in fin. ff. de aqua & aquæ 
pulv. arc. Ratio naturalis quaſi lex quædam tacita, |. 7. ff. de bon. damnat. Sufficit fir- 
mare ex ipſa naturali juſtitia, l. 13. F 7. de excuſ. tut. | | 
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* 80 r. II. . 
Of the Uſe and Interpretation of Rules. | 


B 


them to the Queſtions that are to be decided, which Appli- 


Y the Uſe of Rules I underſtand here the Manner of applying The, Ci: 


cation of the Rules does many Times require the Interpretation —4 4 


of them. Bs 
There are two Sorts of Caſes wherein it is neceſſary to interpret 

Laws. One is, when we find in a Law ſome Obſcurity, Ambiguity, 
or ſome other Defect in the Expreſſion; for then it muſt be inter- 
preted, to diſcover what is the true Senſe of it. And this Kind 
of Interpretation is confin'd to the Expreſſions, and gives the Senſe 
of the Words of the Law. The other Caſe is, when the Senſe of a 
Law, however plain the Words appear to be, leads us to falſe Con- 
ſequences, and ſuch Deciſions as would be unjuſt, if it were indif- 
ferently applied to all that ſeems to be compriz'd in the Expreſlion. 
For then the palpable Injuſtice which would follow from this appa- 
rent Senſe, obliges us to diſcover by ſome Kind of Interpretation, 
not what the Law ſays, but what is the Meaning of it, . judge 
by its Deſign, what is the Extent, and what are the Bounds which 
the Senſe of it ought to have. And this Way of Interpretation de- 

ends always upon the Temper which ſome other Rule gives to the 
Low that is in Danger of being miſapplied, if it be not explain'd: 
For this Temper gives to the Law both its Uſe and its Truth. My 
Meaning will be beſt underſtood by ſome Examples; and to render 
them more uſeful to thoſe who have leſs Knowledge and Experience, 
I ſhall give one wherein every one may clearly perceive, that the Law 
mult not always be taken in a literal Senſe; and then I ſhall add an- 
other, wherein 'tis not ſo eaſy to diſcern this. | 

It is a moſt clear and certain Rule, that a Depoſitary ought to re- 
ſtore the Depoſitum to him who entruſted him with it, whenever 
he pleaſes to demand it back again: But if the Owner of the Silver 
depoſited be a Mad-Man, when he demands his Silver/back again, 
every body knows it would be Injuſtice to give it to him: For who 
can be ignorant, that another Rule forbids to give a Mad-Man any 
thing that may be loſt in his Hands, or of which he may make a 
bad Uſe, and that to reſtore it to him is to do him an Injury. Thus 

by this ſecond Rule the firſt is interpreted, and its Senſe is limited. 

"Tis another moſt certain Rule, that an Heir ſucceeds to the 

Rights of the Deceaſed; but this Rule would be miſapplied to the 
Heir of a Partner in Society, who ſhould pretend to ſucceed him 
in his Partnerſhip, for this does not deſcend to the Heir, which is 
founded upon another Rule, whereby Partners are mutually to chuſe 
one another; and by this Rule it would be unjuſt, that the Heir of 
a Partner ſhould become a Member of the Society, unleſs the reſt 
agree to it, and he alſo agrees with them. Thus the ſecond Ruſe 
obliges us to interpret the other, and to limit it. And it appears 
in this ſecond Example, that *tis not ſo eaſy to diſcover the Princi- 
ple whick gives the Interpretation in this, as in the firſt, and which 


gives to each of the Rules its juſt Effect, and limits the Senſe of 
the former. | | | 1 
kt 


/ 
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It appears by theſe Examples, and will appear farther in all the 
reſt, wherein tis neceſſary tg! interpret the Senſe of a Law, That 
the Interpretation which gives a Law its juſt Effect, is always found- 
ed upon another Rule, which requires ſomething elfe than what ap- 
pear'd to be ordain'd by the miſtaken Senſe of. the firſt. 7 22 

The Confider- From this Remark it follows, that for the right underſtanding of 

ono EqQu'y a Rule, tis not ſufficient to 41245 194g the apparent Senſe of the 

een Words, and to- view it by itſelf alone, but we mult,alſo conſider 

Laws. whether it is not bounded by other Rules: For *is certain that the 
Juſtice of 'one Rule cannot be contrary to that of another, put each 
hath its own within its proper Extent : And it is only the Relation 
of them all to oe another that makes every one of them juſt, and 
bounds their Uſe ; or rather that natural Equity, which is the uni- 
verſal Principle of Juſtice, makes all Rules, and aſſigus to each its 
proper Uſe: From whence we muſt conclude, that it is the Know- 

ledge of this Equity, and the general Conſideration of this Principle 

of E that is the firſt Foundation of the Uſe and particular Inter- 
pretation of all Rules. | 


The Intention This Principle of the Interpretation of all Laws by Equity, does 


of the Ta: not only refpett the natural Laws, but extends alſo th thoſe that are 
2 poſitive, bet 1 o., 


„ poſit nſe they are all founded on the natural Laws, as has 
ie Temper heen »bſery'd in Chap. XI, of the Treatiſe of Laws. But as to what 
r Equiy- concerns the Interpretation of poſitive Laws, we muſt add to this 
Principle of Equity another Principle whigh, is peculiar to them, 
and that: ð the dfellibn⸗ of the Lives which regulates the Uſe 
and Interpretation of this Equi y., For in this Kind of Laws, the 
Temperament of Equity is reſtrain d to that which can agree with 
the'Deſigh of the Law-giver,” and does not extend to every thing 
that might have appear d equitable. hefore the poſitive Law was 
An Example. made. Thus, for inſtance, when one 1s io kind as to lend his Mo- 
ney, without taking a Note for the ayment of it, tis equitable that 
he ſhould he admitted to other Ways of.-proving the Debt, beſides 
that of producing a Note, if the Debtor denies that he receiv'd the 
Money. And the ſame Equity requires alſo, the Uſe of ſuch Proofs 
in other Kinds of Agreement. But becauſe it is the Intereſt of the 
Publick, and Equity obliges us not to miniſter Occaſion to falſe Wit- 
neſſes, which are too eaſy to be had, and every one may, eaſily be 
inform'd, that when he lends Money, or makes any other. Agree- 
ment, he ſhould take a Note of it in writing ;, therefore the Edict 
of Moulins, and that of 1667. which have forbid all Progfs of an 
Agreement, beſides a written Note, if the ſame be above 100 Livres, 
have thereby ſet juſt Bounds to the Liberty of receiving Proofs of 
Agreements. And if ſome Proofs. are admitted contrary to the 
Letter of that Edict, as when ſome Goods muſt be depoſited in the 
Hands of others in the Caſe of a ſudden Fire, it is becauſe its De- 
ſign does not extend to this Caſe, wherein it was neceſſary to make 
the Depoſitum, and impoſlible to take a Note of them. 
Another Ex Thus for another Inſtance, how far the Mind of the Law. giver 
pie. has an Influence upon the Interpretation of poſitive Laws by natural 
Equity, tis a Rule of this Equity, that a Buyer ſhould not take Ad- 
vantage of the Neceſſity of a Seller, to purchaſe any thing at too 
low a Price. And from this Principle it would ſeem to be juſt, that 
all thoſe Sales ſhould be annull'd, wherein the Price was a * 
| ourt 


7 


Chap 13. Of LAWS i Gilt. 699 


fourth Part leſs than the juſt Value, and in ſome Cireumſtances, 
though it be but a fifth of ſixth Part leſs. But the Inconvenierice of 
nulling all thoſe Sales wherein ſuch-like Wrongs occur; gave Occa- 
fion ro a Law, which reſtrains the Liberty of diſſolving Sales for 
the Lowneſs of the Price, to ſuch Sales of immoveable Goods, 
wherein a Man was defrauded of more than one half of the juit Va- 
lue of the Thing ſold. And this Law put an'End to all other Uſe 
and Application of Equity, as to the Damage in the Price of Sales. 
It is not therefore ſufficient for underſtanding that Equity, which Divers Conſi- 
is the firit Foundation of the Interpretation of Laws, to diſcover in de n<- | 
each Rule, what the Light of Reaſon finds to be equitable in its Interve | 


dien 
Expreſſion, and the Extent it ſeems to have: But to this Diſcovery of Law. 
we mult join a general Conſideration of univerſal Equity, to diſcern 
in the Caſes which are to be regulated, whether other Rules do not 
require a different Kind of Juftice, that ſo we may apply the Rules 
to ſuch Facts and Circumſtances as they agree to, and never pervert 
any of them from their proper Uſe. And if they be natural Law: 
we mult reconcile them by their true Extent and Bounds; but i 
they be poſitive Laws, we mult fix their Equity by the Intention of 
the Law-giver. | 

We mult rake heed that we do not confound theſe two Kinds of 
interpreting Laws which we have juſt now mention'd, with thoſe 
which are reſery'd to a Prince, which we ſhall treat of in Article XII. 
of the next Section. And it will be eaſy to perceive the Differe 
between theſe two Sorts of Interpretations, by the Rules which 
be explain'd in that Section. A ab 


sz r. III. 
J. 


LL Rules, whether natural of poſitive, have ſuch 4 Uſe, as uni - f. 
verſal Juſtice, which is their Deſigh, aſligns to each of them. Folge of 
Thus the Application of them is to be made, by diſcetning what 
this Deſign requires, which in natutal Laws is Equity, and in poſi- 
tive Laws is the Intention of the Law · giver. Arid in this Diſcern . 
ment alſo, the Knowledge of Law does principally conſiſt . 


II. 


If it happens that upon Application of a natural Rule to ſome Caſe ii 
which ir ſeem'd to include, there follows Deciſion from thence con- Natural Laws 


trary to Equity, we muſt conclude that this Rule is nitfapply'd and wen fk 
that this Caſe muſt be decided by ſome other. Thus, for inſtance, Conſequences 
the Rule which ſays, that he who hath lent ſomething to another ** deen 


to make uſe of it, may take it again whenever he pleaſes, would 2 


produce a Conſequence which is contrary to Equity, if he were Equiy- 
T permitred 


Ae roo ot Bs 


— 1 


In omnibus quidem, maxim? tamen in jure, æguitas ſpectanda. I. go. ff. de reg. jur. in 
Jumma equitatem ante oculus habere debet judex. I. 4. 1. ff. de eo quod —4 * Be- 
nignius leges interpretande ſunt, quo uoluntas carum conſervetur. I. 18. ff. de legib. Mens 
legiflatorts. 1. 13. H. 2. ff. de excuſ. tutor. Scire leges non hoc oft verba earum tenere, ſed 
vim, ac poteflatem. |. 17. ff. de legib. Ratio naturalis quaſi lex guædam tacita. I. 7. ff. de 
bon. damnat. Jus eff ars boni & equi, |, 1. ff. de juſt, & jur. 

4 | 
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permitted to take the Thing lent back again, while it is made uſe 
of for that Purpoſe for which it was borrow'd, and cannot be taken 
away without ſome Damage to the Borrower. For that Rule is null'd 
in this Caſe by another, which ſays, that the Lender ſnould ſuffer the 
Borrower to enjoy the Benefit of his Loan, and cannot turn his Fa- 
vour into an Injury f. I 


III. 


ul. I a poſitive Law being applied to a Caſe that ſeems to be com- 
—— prehended in it, there follows from hence a Conſequence which is 
when ſich Contrary to the Deſign of the Law-giver, then the Rule ought not 
Conſequences to be extended to this Caſe. Thus for Inſtance, the Edict of Mon- 
arcdrawniton ling, Which annuls indifferently all Subſtitutions for want of Publi- 
contrary to the cation Without naming the Perſons to whom they are made null, 


Deſign of the does not make void thofe which concern an Heir that is charged 


Law-give- with Subſtitution ; for another Rule obliges this Heir to cauſe Pub- 
lication to be made, as being — with executing the Will of 
the Teſtator, and tis certain no Advantage ought, to be made by 
his Negligence or Knavery 3. | | 

rv We muſt not look upon all Deciſions as unjuſt, and contrary. ta 


Of the Rigour Equity, or the Deſign. of the Law-giver, which appear to have ſome 
” Harſhneſs, that is call'd the Rigour of Law, when it. is evident that 
this Rigour is a neceſſary Conſequent from the Law, and that no 
Mitigation can be given to the Law without deſtroying it. Thus 
for Inſtance, if a Teſtator having dictated” his Teſtament, and read 
it over in the Preſence of Notaries and Witneſſes, and having taken 
the Pen in his Hand on purpoſe to ſign it, he dies in that Inſtant; 
or if after he has ſign'd it, it was forgotten to make one of the Wit- 
neſſes ſign it, or laſtly, if the Teſtament wants any of the Formali- 
ties preſcribed by Law or Cuſtom ; this Teſtament ſhall be abſolutely 
null, what Certainty ſoever there be of the Will of the Teſtator, how 
favourably ſoever he has diſpos'd of his Goods, becauſe theſe For- 
malities are the only W ay which the Laws admit for prong the Will 
of a Teſtator. Thus the Rigour which nulls all Teſtaments that 
want the Forms which the Laws preſcribe, is eſſential to theſe Laws, 

and to moderate the Rigour would be but to deſtroy the Laws b. 


V 


V If the Harſhneſs or Rigour of a Law be not a neceſſary Conſe- 


2 Auer, quent from the Law, and inſeparable from it, but the Law may have 
its 


gour of Law. 


— 


Di equitas evidens poſcit, ſubveniendum eft. 1. 183. ff. de reg. jur. In omnibus quidem, 
maxim tamen in jure equitas ſpectanda eft. I. 90. eod. Intempeſtive you commodatæ rei 
auferre non officixm tantum impedit, ſed & fuſcepta obligatio inter dandum accipiendumgue- 
I. 17. $3. ff. Commod. See Article 1. to Sect. 3. of a Loan for Uſe. 

Et fi maxime verba legis hunc habent intellectum, tamen mens legiſlatoris aliud vult. I. 13. 
§ 2. ff. de excuſ. tut. See the Edict of Moulins, Art. 57. and that of Henry II. in 1553. 
Art. 4. deSophiſtica legum interpretatione & cavillatione. Seel. 12, 8 3. c. de ædif. priv. 

Quad guidem perquam durum eft, ſed ita lex ſcripta eff, I. 12. Hf. ff. qui & a quib. 
man. | 1 


, 
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its Effect by an Interpretation which moderates that Rigour, and by 
ſome Mitigation which Equity, that is the Deſign of the Law, re- 
quires; then we mult preter Eauity 40 that Rigour which the Let- 
ter of the Law ſeems to exact, and rather follow the Spirit and De- 
ſign of the Law, than that narrow and harſh way of interpreting it . 

sin Caſe a Teſtator appoints, that if his Wife, whom he leaves 
big with Child be brought to Bed of a Son, he ſhall have two Thirds 
of his Eſtate and ſhe one Third; but if ſhe brings forth a Daugh- 
ter, the Mother and Daughter ſhall equally divide the Inheritance 
between them: Now if ſhe happens to have both a Son and a Daughter 
at a Birth, the Rigour of the Law ſeems to exclude the Mother, be- 
cauſe ſhe was not nam'd to any Part of the Eſtate in the Caſe which 
happens; but Equity requires, that ſince the Father had a Mind the 
Mother ſhould have a Share in his Eſtate whether. ſhe had a Son or 


a Daughter, and had given her one half of what the Son was to have, 


and an equal Share with the Daughter, that the Intent of this Will 
ſhould be obſerv'd and executed in the beſt Way that is poſſible, 
and that for this Reaſon the Son ſhould have one Half, and the Mo- 
ther and Daughter ſhould have each a Fourth k. Thus for another 
Inſtance, If a Father and Son die at the ſame Time, as in a Battel, 
and tis not poſſible to know which of them ſurviv'd the other; and 
if the Widow being Mother to this Son, demands againſt the Heirs 
of the Father, the Eſtate which ſhould fall to the Son by Succeſſion 
to his Father, if it were certain that the Son did furvive him; the 
Rigour of the Law in this Caſe would exclude the Mother, becauſe 
the Father and Son dying both together, it does not appear that the 
Son ſurviv'd, and conſequently it cannot be ſaid, that he ſucceeded 
to his Father; and therefore the Eſtate of the Father muſt go to 
his Heirs. But Equity requires that in this doubtful Caſe, it ſhould 
be prefum'd in Favour of the Mother, that the Father dy'd firſt, as 
by the Order of Nature he ſhould. 


As to this ſecond Inſtance we muſt remark; that it is not to be 
ander ſtood but only of ſuch Goods, to which Mothers ſucceed according 
to the Edict of Charles IX. commonly call d, The Edict of Mothers. 


—— — 


Placuit in omnibus rebus precipuam eſſe juſtitie equitatiſque, quam ſtricti juris rationem. 


I. 9. c. de judic. Benigniùs leges interpretande ſunt, quo voluntas earum conſervetur. I. 18. ff. 


de legib. Etfi maxim verba legis bunc habent intellectum, tamen mens legi/latoris aliud vult. 
I. 13. § 2. ff. de excuſ. tut. Hæc equitas ſuggerit, etſi jure deficiamur. 1.2.45. in f. ff. de 
aqua & aquæ pluv. arc. Ubicunque judicem æguitas moverit. I. 21. ff. de inter. Natura- 
lem potius in ſe quam civilem babet æguitatem, ſiguidem civilis deficit actio, ſed natura equum 
eft. I. 1. § 1. ff. de his qui teſt. lib. Benigniorem interpretationem ſequi, non minis juſtius 
* quam tutinus. I. 191. § . ff. de reg. jur. Semper in dubiis benigniora preferenda ſunt. 
56. eod. Rapienda occaſio eft que prebet benignius reſponſum. l. 168. eod. | 
* Si ita ſcriptum ſit, ſi filius mihi natus fuerit, ex beſſe heres eſto, ex religua parte uxor mea 


heres eſto; fi verd filia mihi nata fuerit, ex triente heres eſto, ex reliqua parte uxor heres eſto: 
Et filius & filia.nati efſent, dicendum eſt afſem diſtribuendum in ſeptem partes, ut er his filius 


guatuor, uxor duo, filia unam partem habeat. Ita enim ſecundum voluntatem teſtantis, filius 
alters tanto amplius habebit quam uxor ; item uxor alters tanto amplius quam filid. Licet 
enim ſubtilis juris regulæ conveniebat, ruptum fieri teſtamentum, attamen cum ex utroque nato 
Teſtator voluerit uxorem aliguid habere, igitur ad hujuſmadi ſententiam, humanitate Suggerants 
decur ſum ęſt. I. 13. ff. de li. & poſt: i db 


15 Cum bello pater cum filis periiſſet, matergue filii, quaſi poſtad mortui, bona vindicaret, 
agnati vero patris, quaſi filius ante periiſſet; Divus Hadrianus credidit patrem prints mortuum. 
L 9. Fr. ff. de reb. dub. | 
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8 From the preceding Rules it follows, that it cannot be fix d as a 


weg e general Rule, either that the Rigour of Law fhould always be fol- 
ther the Equi- Iow'd againſt the Mitigations 4 5 or that we ſhould always 
ty or the Ri. recede from the Rigour: But the Rigour becomes unjuſt in ſuch 
gour 0 Tan. Caſes wherein the Law will admit of an equitable Interpretation ; 
and, on the contrary, it is a juſt Rule in ſuch Cafes, wherein that 
Interpretation would do Violence to the Law. Thus the Rigour of 
Law may be taken either for a Harſhnefs that is unjuſt and odious, 
and which is not agreeable to the Deſign of the Laws; or for a 
Rule that is inflexible, but withal is juſt. And we muſt never con- 
found the Uſe of theſe two Ideas; but fo diftinguiſh them as to ap- 
ply either a juſt Severity or an equirable Mitigation, according to 
the preceding Rules, and thoſe that follow. BED 


This Artithe is a Conſequence from the preceding Rules. 


VII. 


VII. It is never left at liberty as a Thing indifferent to chuſe either 
No Min gn the Rigour of the Law, or che Equity of it, fo that one may in the 
low either the fame Caſe apply either the one or the other as he pleaſes, without 
Rigour or E- Injuſtice. Bur in every Fact he muſt determine himſelf either to 
quity ola Law. the one or the other, according to Circumſtances, and the Deſignu 

of the Law. Thus we muſt judge by the ag apa of the Law, if 
the Law will not admit of any Mitigation; or by an equitable Miti- 
gation, if the Law will admit of it. 


' This Article is alſo a Conſequence from the preceding Rules. 


VIII. 


vin Although the Rigour of the Law ſeems to be diftinguiſh'd from 
When wege Equity, and they appear to be even oppoſite to one another; 

Rigour of the tis always true, that in ſuch Cafes wherein this Rigour is to bs 

Law, upon the fgllow'd, another Conſideration of Equity makes it juſt. And as it 

. can never happen that what is equitable is contrary to Juſtice, ſo 

neither can it happen, that what is juſt is contrary to Equity. Thus 

in the Example of the IVV Article, 'tis juſt that the Teſtament ſhould 

be annul'd, where the Formalities are wanting which the Law pre- 

ſcribes, becauſe an Act of that Conſequence ought to be accompa- 

nied with ſolemn Circumſtances and firm Proofs of its Truth. And 

this r has its Equity, becauſe the publick Good, and the In- 

tereſt even of Teſtators, and chiefly thoſe that are ſick, requires, 

that none ſhould eaſily take that for their Will, which was not well 

aſcertain'd to be intended by them. TD 


This Article is alſo a Conſequence from the preceding Rules. 


Ix. IX. 
umn ole The Obſcurities, Ambiguities, and other Faults of Expyeſſion, 


— 12 which may render the Senſe of a Law doubtful; and all other Difficul - 


iu Law. ties of underſtanding and applying the Laws aright, ought to 2 
olv' 


0 
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ſolv'd by the moſt natural Senſe, vis. that which relates moſt to 
the SubjeR, which is molt agreeable to the Deſign of the Law-giver, 
and which is moſt favour'd by Equity. And this Senſe is diſcover'd 
by divers Conſiderations of the Nature of the Law, its Reaſon, its 
Relation to other Laws, the Exceptions which may limit it; and 
ſuch-like other Reflexions which diſcover the Delign and Senſe of 
the Law *. 1 bs Man 


To underſtand aright the Senſe of a Law, we muſt mig all its x. 
Terms, and the Preamble to it, if there be any, and fo judge what To interpret 
it ordains by irs Reaſons and the whole Series of Matters contain'd "ar ag Br 
in it; and we mult not limit its Senſe by that which may appear dif+ its Tenor. 
ferent from its Deſign, or by a diſmember'd part of the Law, or b 
a Fault in one Expreſſion: But we muſt prefer to the ſtrange Sen 
of a faulty Expreſſion, that which otherwiſe apears evident by the 
Deſign of the whole Law. Thus he offers Violence to the Rules 
and Deſign of Laws, who does either for Judgment or Advice, make 
uſe of one part of a Law detach'd from the reſt, and perverts it to 
another Senſe than what its Connexion and Relation to the Whole 


does aflign it v. 
XI. 


If in any Law there be an Omiſſion of one Thing that is eſſential xl. 
to the Law, or what is a neceſſary Conſequence of its Appointment, How >< c 
and which tends to give the Law its entire Effect, according to its FT > ho 
Reaſon; in this Caſe what is wanting in the Expreſſion may be ſup- ſuprlied. 
plied, and the as ie, of the Law may be extended to that 
which is comprized in its Deſign, though it be wanting in the Terms o. 


XII. 


If the Words of a Law do plainly expreſs the Senſe and Deſign of XII. 
it, we muſt hold to them; but if the true Senſe of a Law cannot be When we muſt 
ſufficiently underſtood by the Interpretations that may be made of hve Recoure 
it, according to the Rules already explain'd, or when the Senſe is ttc — 


clear, there ariſe great Inconveniences from it contrary to the pub- 3 


— g 
- 
its _ a 


2 * 


— — — — 


n n ambigua voce legis ea potius accipienda of ſignificatio que witio caret, preſertim, cùm 
etiam voluntas legis ex hoc colligi poſſit. I. 19. ff. de legib. Quoties idem ſermo duas ſenten- 
tias exprimit, ea potiſſimùm accipiatur que rei gerende aptior eff. I. 67. ff. de reg..jur. Prior 
atgue potentior 17 — vox mens dicentis. I. 7. in f. ff. de ſupell. leg. Benignits leges inter- 
pretandæ ſunt, quo voluntas earum con ſervetur. |. 19. ff. de legib. Scire leges non hoc ej? 
verba earum tenere, ſed vim ac poteſiatem. Il. 17. eod. See the Articles 1, 2, 3, of this 
Section, and thoſe which follow. 7 | 

* Inavile eft niſi totd lege perſpecid, und aliqud particuld ejus propofitd, judicare, vel reſpon- 
dere. I. 24. ff. de A * Verbum ex legibus, fic accipiendum eft, tam ex legum ſententia quam 
ex verbis. l. 6. § 1. Hf. de verb. fign. Etſi maxime verba legis hunc habent intellectum, tamen 
mens legiſlatoris aliud vult. I. 13. § 2. ff. de excuſ. tut. See the preceding Articles; ſee 
upon the Word Preamble, the Law 134. F 1. ff. de verb. obl. | 

* Quod legibus emiſſum eft, non omittetur religione judicantium. 1. 13. ff. de teſtib. Quo- 
ties lege aliguid unum vel alterum introductum eft, bona occaſio eft, cætera tendunt ad ean- 
dem utilitatem, vel interpretatione, vel certe juriſdictione fuppleri. 1. 13. ff. de legib. Supplet 
prætor in es quod legi poteft. I. 11. ff. de præſ. verb. Licet orationis ſub divo Marc habite 
verba deficiant, is tamen qui poſt contractas nuptias nurui ſue curator datur, excuſare ſe debet, 
ne manifeſtam ſententiam ejus offendat. I. 17. C. de excuſ. tut. Edicti guidem verba ceſſa- 
bunt; Pomponius autem ait ſententiam Edicti porrigendam eſſe ad hee. l. 7. & 2. ff. de juriſd. 
8 


\ 
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1 
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lick Good; then we mult have Recourſe to the Prince, to learn of 
him his Deſign, as to that part of the Law which may be ſubje& ro 
Interpretation, Declaration, or Mitigation; either to give us the 
right Underſtanding of the Law, or to temper its Rigour with E- 
quity P. 


Thus the Parliament made a Remonſirance to Charles the VII* about 
the Declarations, Interpretations, Modifications, which were to be 
made of the ancient Edifts, whereupon that of 1446. was added. 

Thus the Edict of Moulins, Art. 1. and that of 167. T. 1. Art. 3. 
and Art. 7. appoint the Parliaments and other Courts to make their 
Remonſirances to the King, as to what may be found in the Editis 
contrary to the publick Good and Convenience, or ſubject to Interpre- 
tation, Declaration, or Mitigation. See Art. 33. of the Edict of 
Philip VI. in 1349. giving Power to the Council, and Chamber of Ac- 
counts, to make the Interpretations and Declarations which were to 
be made of this Edict. | | 

De Interpretatione Canonum Eccleſiaſticorum fi quid dubietatis 
emerſerit. J. 6. de ſacroſanct. Eccl. | 


XIII. 


XIII. When the Purport of a Law is well known tho” the Reaſon of 
bats _ it is unknown, if ſome Inconvenience appears to ariſe from it which 
altho the Rea- Cannot be avoided by a juſt Interpretation, it muſt be preſum'd tha: 
fon ol i be un. the Law is in other reſpects uſeful and equitable, upon the Ac 
: of promoting ſome publick Good, which ſhould induce us to 0 

its own Senſe and Authority to the Reaſonings that may be brought 

againſt it: For otherwiſe many Laws very uſeful and well- grounded, 

would be overturn'd either by other Conſiderations of Equity, or 


by Subtilty of Arguments 4. 


XIV. 


XIV. The Laws which favour what concerns the publick Benefit, Hu- 
Laune e be manity, Religion, the Liberty of Agreements and of Teſtamente, 
extended. and which other ſuch- like Reaſons render favourable, and thoſe 

which are made in favour of ſome Perſons, ought to be interpreted 


with all that Extent, which the Favour of theſe Reaſons join d with 
Equity, canallow them; and they ought not to be interpreted harſhly, 
| nor 


—— — * 


_— 


——— 


? Leges ſacratiſſimæ que conſtringunt hominum vitas, intelligi ab omnibus debent, ut univerſs, 
præſcripto earum manifeſtius cognito, vel inhibita declinent, vel permiſſa ſectentur. Si guid 
vero in iiſdem legibus latum, fortaſſis obſcurius fuerit, oportet id ab imperatoria interpretatione 
patefiert, duritiemgue legum noſire humanitati incongruam, emendari. I. 9. cod. de leg. Inter 
equitatem juſque interpeſitam interpretationem, nobis ſolis & oportet & licet inſpicere. I. 1. eod. 
Si enim in præſenti leges concedere ſoli imperatori conceſſum eſt, & leges interpretart ſolo dig- 
num imperio eſſe oportet. l. ult. eod. Nov. 143. De his que primo conſtituuntur, aut inter- 
pretation?, aut conſtitutione optimi principis certius flatuendum eſt. I. 1 1. fl. eod. | 

4 Non omnium que a majoribus conſtituta ſunt, ratio reddi potęſt. I. 20. ff. de legib. Er 
ideo rationes eorum gue conſtituuntur inguiri non oportet, aliogui multa ex his. que certa ſunt 
ſubvertuntur. I. 21. eod. Diſputare de principali judicis non oportet. I. 3. c. de crim. ſacril. 
Mu lta jure civili contra rationem diſputandi, pro utilitate communi recepta eſſe innumerabilibus 
rebus probari poteſt. |, 51.. $2. ff. ad l. Aquil. | 
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nor apply'd after ſuch a Manner as turn to the Prejudice of thoſe 
Perſons whom they were deſign'd to favour". . 


XV. 


The Laws which reſtrain natural Liberty, as thoſe which forbid Ie 
what is not in it ſelf unlawful, or otherwiſe derogate from com- re ve . 
mon Right, the Laws which enact the Puniſhment of Crimes and fund. 
Faults, or Penalties in Civil Matters, thoſe which preſcribe certain 
Formalities, the Rules which ſeem to have ſome Harſhneſs, thoſe 
which permit diſinheriting, and others of the like Nature are ſo to 
be interpreted, that they may not be applied by any Conſequences 
drawn from them to ſuch Caſes as were never intended to be in- 
cluded: And on the contrary, all the Mirigations of Equity and 


Humanity which they can admit of are to be allow'd *. 
This is a Conſequence from the preceding Rules. 


XVI. 


If any Law or Cuſtom be eſtabliſh'd upon particular Conſiderations 42. fo 
againſt other Rules, or againſt common Right, it ought not by any e nor te be 
Conſequence to be applied to other Caſes, beſides that which is extended be. 
expreſly contain'd in it. Thus the Edict which forbids to receive Jon what 
any Proof of Agreements, if the Sum be above an hundred Livres, ord. 7 
and the Proof of Facts different from that which was agreed upon, 
does not extend to Facts of another Nature, where there is no ſuch 
Thing as an Agreement *. | 


XVII. 


The Favours and Grants of Princes are to be interpreted fa- xvII. 
vourably, and ought to have all that juſt Extent, which the Preſum- Th Orne of 


. rinces are to 
ption be favourably 
— interpreted. 


"8 0 


all. * 


— 


* Nulla juris ratio, aut æguitatis benignitas patitur, ut gue ſalubriter pro utilitate hominum 
introducuntur, ea nos duriare interpretatione contra ipſorum commodum producamus ad ſeverita- 
tem. I. 25. ff. de legib. Aliam cauſam eſſe inſlitutionis que benign# acciperetur. I. 19. ff. de 
lib. & poſt. Propter publicam utilitatem — Striftam rationem inſuper habemus, non n 
in ambiguis religionum guæſtianibus omitti ſolet. Nam ſummam eſſe rationem gue pro religion 
fact, 1. 43. ff. de relig. & ſumpt. funerum. favore quorundam comſtitutum «ff, gui- 
buſdam ad læſionem eorum nolumus inventum videri. I. 6. c. de legib. Legem enim utilem 
reipublice adjuvandam interpretatione. I. 64. F 1. ff. de condit. & dem. 

* Interpretatione legum pane molliende ſunt potius quam aſperandæ. |. 42. ff. de pœn. In 
pœnalibus cauſis benignius interpretandum e. |. 155. Hult. ff. de reg. jur. In levioribus caufis 
proniores ad lenitatem judices efſe debent , in grauioribus panis ſeveritatem legum cum aliguy 
temperamento benignitatis ſubſequi. I. 11. ff. de pen. v. I. 32. ff. eod. Aliam Cauſam effe In- 
ſtitutionis ques benigne acciperetur ; exheredationes autem non eſſent adjuvande. I. 19. ff. de lib. 
& poſt. Si ita libertatem acceperit ancilla, fi primum marem pepererit, libera o: & hac uno 
utero marem & fæminam perperiſſet, fi guidem certum eſt quid prius edidiſſet, non debet de ip- 
fius flatu ambigi utrum libera eſſet necne ; ſed nec filie, nam ſi poſtea edita eft, erit ingenua ; 
fin autem hoc incertum et, nec poteſt, nec per Judicialem poteflatem manifeflari in ambiguis 
rebus humaniorem ſententiam ſequi oportet, ut tam ipſa libertatem conſequatur quam filia ejus 
ingenuitatem, quaſi per præſumptionem priore maſcule edito. l. 10. F 1. ff. de verb, dub. 
Quad contra rationem juris receptum eſt, non eft producendum ad conſequentias. I. 14. ff. de 
legib. In quorum finibus emere quis probibetur, pignus accipere non prohibetur. I. 24. ff. de 
pig. Altho* the Example of this Slave be refited in this Law, 10. f 1. F. de reb. dub. 
upon the Subject of Teſtaments, yet it may alſo be applied here. | 


* Quod contra rationem juris receptum eft, non eff producendum ad con equentias, I. 1 41 ff. 
de reg. jur. 1. 14. ff. de legib. See l. 39. ff. eod. 8 | / | | 
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ption of a Liberality natural to Princes can affign them, provided 
they be not extended after ſuch a Manner as does a Prejudice to 
other Perſons ". | 


| » © MY 5 "ELL 
xym. Tf the Laws wherein there is any Doubt or other Difficulty, have 
3 "- ſome Relation to other Laws, which can clear up their Senſe, we muſt 
other. prefer before any other Interpretation that which the other Laws 
give a Light into. Thus when the new Laws have a Relation to 
the old, or to old Cuſtoms, or the old Laws have a Relation to the 
new, one of them is to be interpreted by the other, according to 
their common Intention, except where the latter have abrogated 
ſome Parts of the former . | 


XIX. 


1 XX _ If the Difficulties which may happen in the Interpretation of a 

interpreted by Law or Cuſtom, may be explain'd by an ancient Uſage which has 

Cuſtom. fix'd their Senſe, and which is confirm'd by a continued Series of 
uniform Deciſions, we mult adhere to the Senſe declar'd by Uſage, 
which is the beſt Interpreter of Laws x. | ng 


XX. 


XX. If ſome Provinces or Places want certain Rules to reſolve the 
When the Cu- Difficulties in ſome Matters that are there uſed, and theſe Difficul- 
— ties are not regulated either by the Law of Nature, or any written 
Places, and Law, but depend upon Cuſtoms and Uſages, they are to be regu- 
thoſe of de lated by ſuch Principles as follow from the Cuſtoms of the ſame 
ar aer do Places. And if theſe do not reſolve the Difficulty, we muſt follow 
Rules to other the Determination that is made of ſuch Matters by the Cuſtoms of 


TOs the neighbouring Places, and chiefly by thoſe of the principal Cities. 


XXI. F 


XXI. All Laws extend to that which is eſſential to their Cs. Thus, 
tend to che Whereas the Laws permit Males at the Age of fourteen Years com- 


to the! . . . . g 
Ben. Minors, in Contracts of Marriage, which concern the ortion, the 


* N 
iN 

/ 

1 1 

— 3 


— 


* 


„ 

Beneficium Imperatoris, quod d divina ſcilicet ejus indulgentia profiaſatur, quam pleniſſi- 
me interpretari debemus. l. 3. ff. de conc. princip. Si quis d principe ſimplicater impetrave- 
rit, ut in publico loco edificet, non eſt credendus fic edificare, ut cum incommodo alicujus id 
fat. 1. 2. § 16. ff. ne quid in loco publ. fiat. See l. 2. C. de bon. vac. 

« * Non eſt novum ut priores leges ad poſteriores trahantur. |. 26. ff. de legib. Sed & poſte- 
riores leges ad priores pertinent, niſi contrariæ ſint, idque multis argumentis probatur. |. 28. 
eod. | 

* $i de interpretatione legis queratur, imprimis inſpiciendum eſt. quo jure civitas retro in 
ejuſinodi eafibus uſa fuiſſet, optima enim eſt legis interpres conſuetudo. 1. 37. ff. de legib. 

* Nam Imperator nofter Severus reſcripſit, in ambiguitatibus, que ex legibus proficiſcuntur, con- 
ſuetudinem, aut rerum ſimiliter judicatarum autoritatem, vim legis obtinere debere. I. 38. eod. 

De guibus coſe re legibus non utimur, id cuſtodiri oportet, quod moribus & conſuetu- 
dine inductum eft. Et fi qua in re hoc deficeret tunc quod proximum & conſeguens ei eſt. Si 
nec id quidem appareat, tunc jus quo urbs Roma utitur, ſervari oportet, I. 32. ff. de legib. 


— lt. 
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Thus the Judges being appointed to do Juſtice, their Authority ex- 
trends to all Things that are neceſſary for the Exerciſe of their Fun- 
ctions; ſuch as the Right of reſtraining by Penalties thoſe that reſiſt 
the Orders of the Court; and the ſame is to be ſaid of all other 
Conſequences of their Adminiſtration *. 5 n | 


XXII. 4 


In Laws of Permiſſion, the Conſequence from the greater to the XXII. 
Jeſs holds good. Thus he that has a Rin to give away his Goods, * 
has much more a Right to ſell them. And after the ſame Manner, greater Mat- 


thoſe who have a Right to appoint Heirs by a Will, have much more cn 
a Right to give Legacies *. | 


TY the leſs. 
XXII. 


In forbidding Laws, the Conſequence holds good which is drawn XXIII. 
from the lefler to the greater Matters. Thus Prodigals who are . 
forbidden to manage their Eſtate, are much more forbidden to alie- leſſer Matters 
nate it. Thus thoſe who are declar'd unworthy of any Office or ve to be er. 


any Honour, are much more unworthy of a very great Office and ant 
a bars conſiderable Honour b. 3 — 


XXIV. 
This extending of Law by Conſequences drawn from the leſſer to Nu. 
the greater, and from the greater to the leſſer Matters, is limited cen 
to thoſe Things which are of the ſame Kind with what the Law ceding Rules. 
diſpoſes of, or ſuch as the Reaſon of the Law extends to, as in the 
Examples mention'd in the preceding Articles e. But no Conſe- 
quence is to be drawn from greater to leſſer, or from leſſer to 
greater Matters, when they are Things of a different Kind, or ſuch 
as the Deſign of the Law is nowiſe applicable unto. Thus the Law 
which permits young Perſons to engage in Marriage, and oblige their 
Eſtates for making good the Agreements which are the Conſequen- 
ces of it, although they be Minors, would be miſapplied to other 
Kinds of Agreements, although leſs important. us the Liberty 
which a Perſon has in his Minority, to —_ of his Eſtate after 
Death by his Will, cannot be underſtood of a Liberty to give away 
Part of his Eſtate while he is alive. Thus the Power of a Judge 
will not infer that he has the Power 7 a Jaylor or Bailiff. Thus 


the 


2 


1 " 4 


* 


Heæc equitas ſuggerit, & fi jure deficiamur. 1.2.5. in f. de aqua & aquæ pluv. ar- 
cend. Edicti quidem verba ceſſabunt : Pomponius autem ait, ſententiam edicti porrigendam 
Le ad hec. 1. 7. 2. ff. de juriſd. Cui juriſdictio data eſt, ea quoque conceſſa eſſe videntur, 
me quibus juriſdictis explicari non potuit. I. 2. eod. | 

Non debet cui plus licet, quod minus eft non licere. I. 21. ff. de reg. jur. Cujus eff do- 
nandi, eidem & vendendi & concedendi jus eft. I. 163. ff. de reg. jur. Qui poteſt invitis 


alienare, multo magis & ignoramibus, & ab ſentibus, poteſt. 1, 26. ff. de reg. jur. See the 
two next Articles. | 
d 


indignus eſt inferiore ordine, indignior eft ſuperiore. I. 4. ff. de ſenatorib. Eft enim 
perquam ridiculum eum qui minoribus pœnæ cauſa probibitus fit, ad majores aſpirare. I. 7. Fult. 
de interd. & releg. I. 5. ff. de ſery. expect. See the next Article. 
© In eo quod plus fit ſemper ineft & minus. I. 110, ff. de reg. jur. Cum quis poterit alie- 
7 re S a — a I. 165. eod. Lex Julia que de dotali predic proſpexit, 
ne id mario liceat obligare, aut alienare, plenius interpretanda eff ; ut etiam de fbonſa idem 
Juris fit quod de marito. I. 4. ff. de fundo dot. yy a * 
7 
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5 the Laws which ſet a Mark of Infamy upon ſome Perſons, are not 
to be applied to the depriving them of their Eſtate, although Repu- 
tation is of more Worth than an Eſtate. - 


Thus in the ancient Roman Law, the Licence which the Fathers 
had to take away the Lives of their Children, did not extend to the 
Licence of depriving them of Liberty, and making them Slaves. Li- 
bertati à majoribus tantum impenſum eſt, ut patribus quibus jus vita 
in liberos, neciſque poteſtas olim erat permiſſa, libertatem eripere 
non liceret. J. alt. C. de patr. 7 Thus in the ſame Roman Law, 
a Man was permitted to give to his Concubine, but not to his Wife. 
See the Law. 58. & tot. Tit. ff. de donat. inter Vir. & Uxor. Thas 
#n the ſame Law the Huſband was permitted to ſell the Inheritance 
that came by his Wife, if ſhe conſented to it, but not to mortgage it, 
although ſhe ſhould conſent to it. Lex Julia fundi dotalis Italici alie- 
nationem prohibebat fieri a marito non conſentiente muliere : Hy. 
pothecam autem, nec ſi mulier conſentiebat. J. an. 15. C. de rei axor. 


act. | 
XXV. 
XXV. If a Law puts an End to the Enquiry aſter ſome Abuſe pardonin 
— 1 — what is — this were in effect to forbid for the future *. 4 
ro 10Ns 
are included = The Law would be imperfect if it connived at what is paſt, and 
did not add a Prohibition for the future. Thus the Edict of 166. 
which remitted the Enquiry after thoſe who had taken Intereſt for 
the Obligations «0 a Loan, and converted them into Rents, did not 
fail to forbid ſuch Intereſt for the future. See Nov. 154. 


XXVI. 


XXVI. When a Right comes to any Perſon by the Appointment of Law, 
How Rightac- this Right accrues to him as the Effect of that, whether the Perſon 
crues to ſome 
Perſons by the Knows, or does not know the Law, and alſo whether he knows or 
Laws. does not know the Fact upon which the Right which the Law gives 

him depends. Thus the Creditor, whoſe Debtor happens to die, 
acquires a Right againſt the Heir, altho* he doth not know of the 
Death of his Debtor, and when he does not ſo much as know that 
the Law obliges the Heir to pay his Debts to whom he ſucceeds. 
Thus the Son is Heir to his Father, tho' he be ignorant of his Right 
to ſucceed him, and doth not know of the Death of his Father. 
And it is a Conſequent from this Rule, that the Rights of this Na- 
ture which accrue to Perſons by Virtue of the Law, are convey'd 
to their Heirs if the Perſons happen to die, before they have 
known or made uſe of their Right e. | * 
17 
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Cum lex in præteritum quid indulget, in futurum vetat, I. 22. ff. de legib. 

* Cum evidentiſſime lex 12. tabularum heredes huic rei [æri aliens defuncti] faciat obnoxias. 
1. ult. c. de hæred. act. Item vobis acguiritur quod ſervi veſtri ex traditione nauciſcuntur, five 
quid ſtipulentur, five ex donatione vel ex legato, vel ex qualivet alia cauſa arquirant. Hoc 
enim vobis ignorantibus, & invitis obvenit. & 3. Inſt. per quas perf. nob. acq. Si infanti, i. e. 
Minori 7. annis in poteſtate patris, vel avi, vel proaui conſtituto, vel cauſlitutæ hereditas ſit 
derelicta, vel ab inteſtato delata a matre, vel linea ex qua mater deſcendit, vel aliis guibuſcum- 
que perſonis, licebit parentibus ejus ſub quorum poteſtate eſt adire ejus nomine hareditatem, vel 

h bonorum 
x 


* * 


ae Ne. 
Chap. 13. Of LAWS in General. 79 
This Rule muſi be underfiood as it is expreſi d, of Rights acquir d Fg 

by the Appointment of a Law, and not in generah, of what it ac- 
quir'd by other Ways which the Laws authorize, as when a Legacy 
it acquir d by the Will of a + ap On this Rule depends that of 
our Cuſtoms, Death gives Poſſeſſion to the Living, which ſignifies that 
the Heirs by Blood acquire a Right to the Succeſſion, alt bo they know 
not the Death of him to whom they n becauſe it is the Law 
that entitles them to the Succeſſion. But * and Teſtamentary 
Heirs, being entitled only by the Will of the Teſtator, and not by 
the Law, their Right is not the ſame. | 


XXVII. 


All Perſons capable of uſing their Rights, are at Liberty to re- ri. 
nounce what the Laws appoint in their Favour. Thus one that is 72% »* ay 
of full Age being under no Incapacity, ſuch is Madneſs, or an Inter- Night tha ac. 
dict, may renounce a Succeſſion to which the Law entitles him. Thus ws by 
thoſe wo have Privileges granted them, either by the Law, or by 
particular Grace, are free to refuſe and not make uſe of them *: Bur 
this Liberty of renouncing their Right does not extend to thoſe 
Caſes wherein three Perſons are concerned, nor to theſe wherein the 
Renunciation of his Right would be contrary to Equity or good 
Manners or to the Prohibition of ſome Law. 


XX VIII. 


The Effect of the Law is in no wiſe dependent on the Will of xxvntr. 
private Perſons. And no Man can hinder neither by his Agreements 0 og 
nor by his Diſpoſals in his laſt Will, or by = other Way, but the cf ne 
Laws will regulate his Concerns. Thus a Te 


ſtator cannot hinder hinder the Ef- 
by any Precaution, but the Laws will have their Effect againſt theſe of Law. 
Diſpoſals which are made contrary to them. Thus the Agreements 
which are contrary to Rules are of no Force 8. = 

e 


bonorum poſſeſſionem petere. Sed fi hoc parens neglexerit, & in memorata ætate infant deceſſerit, 
func parentem quidem ſuperſtitem, omnia ex quacungue ſucceſſione ad eundem infantem devo- 
luta jure patrio, quaſi jam infanti gueſita capere. I. 18. c. de jur. de liber. v. J. 5. ff. Si pars 
hæred. pet. I. 30. §ff. 6. de acq. vel om. hæred. Prætor ventrem mittit in e. 
d. I. S1. & Tit. de vent. in poff. mitt. Teffamento jure facto multit inſtitutis heredibus, 
& muicem ſubſtitutis, adeuntibus ſuam portionem; etiam invitis cobæredum repudiantium ac- 
creſcit portis. 1. 6. c. de impub. & ab. ſubſt. Ilud ſciendum eft, fi mulier prægnans non ſit, 
exiſtimatur autem pregnans eſſe, interim filium hæredem eſſe ex aſſe quamquam ignoret i 
afſe haredem eſſe. 1. 5. ff. fi pars her. pet. & de l. F 1. 1. 30. & 6. ff. de acq, vel om. her, 
Ignorans heres fit. 1. 3. § 10. ff. de ſuis eleg. v. I. un. c. de his qui ante ap. tab. 

" Regula eft juris antiqui omnes licentiam habere, his qua pro ſe indulta fone renunciare. 
I. 51, c. de epiſc. & cler. I. 29. c. de pat. Licet ſui juris perſecutionem aut ſpem future per- 
ceptionis deteriorem conſtituere. |. 46. ff. de pact. v. I. 4. $ 4. ff. fi quis caut. I. 8. ff. de tranſ- 
act. Venditor fundi Geroniani, fundo Botroiano quem retinebat, legem dederat, ne contra eum 
piſcatio Thynnaria exerceatur. Quamvis mari, quod naturd omnibus patet, ſervitus imponi pri- 
vata lege non poteſt, quia tamen bone fidei contractus, legem ſervari venditionis expoſcit; per ſo- 
ne poſſidentium aut in jus eorum ſuccedentium, per ſtipulationis vel venditionis legem obligantur. 
I. 13. ff. comment. præd. See Art. next, & Art. 2. of $ 4. Of the Faults of Agree- 
ments. | 

Fus publicum privatorum pactis violari non poteſt. I. 38. ff. de pact. I. 20. ff. de reli- 
gioſis. Privatarum Conventio juri publico non derogat. |. 45. $ 1. ff. de reg. jur. Frater 
cùm hæredem ſororem ſcriberet, alium ab ea, cui donatum volebat, ſtipulari curavit, ne Fal- 

cidia 


Bo Of LAWS in General. Chap. 13. 


The Novel 1. c. 2. in f. permits Teſtators to deprive their Heirs of 
the Falcidia: But this Permiſſion itſelf 0bſerves,'that otherwiſe their 
Diſpoſal had been of no Force, as being contrary to a Law, which 
requires that the Heir ſhould have at leaſt the Falcidia, which ts the 

fourth Part of the Eſtate. | oy, 

We muſt not give to the Rule explain d in this Article an Extent 
which has any thing contrary to the preceding Article. deu 


XXIX. | 


XXIX. From all the Rules which have been explain'd under this Title, 
Nik nds we may conclude with this at the laſt, that there is Danger leſt we 
comprehen- miſapply the Rules of Law, if we want a large extenſive Knowledge 
five Know-. Of their Detail, and of the different Conſiderations neceſſary for in- 
for che good terpreting and applying them b. | 
CUR ft rake Heed left we apply @ Rule beyond its juſt E 
Thus we muſt take Hee we apply a Rule beyond its guſt Ex- 
tent, to ſuch Matters as it 4 Kelabios to: and take — of 
the Exceptions which limit the Rules; and either keep ourſelves to 
the Letter of the Law, or interpret it according to the Rules explain d 
under this Title, and obſerve the other Remarks about them. 


„—— 


— 
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cidia uteretur : Et ut certam pecuniam, contra feciſſet, præſtaret. Privatorum cautione, le- 
gibus non eſſe refragandum conſtitit & ideo ſororem jure publico retentionem habituram, & aclio- 
nem ex ſtipulatu denegandam. |. 15. F. ff. ad leg. Falc. Nullum paclum, nullam conven- 


tionem, nullum contractum inter eos videri volumus ſubſecutum, qui contrahunt, lege contrahere * 
prohibente. |, 5. c. de legib. 


Nes definitio in jure ciuili eft periculaſa; parum ęſt enim ut non ſubverti poſſet. I. 202. ff. 
g. jur. 


A NEW 
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IMPERIAL 
CIVIL LAW. 


With Nores, 


Shewing in ſome Principal Caſes amongſt 
other Obſervations, how the Canon Law, 
the Laws of England, and the Laws and 
Cuſtoms of other Nations differ from it. 


— 


In Foux Books. 
Compoſed for the Uſe of ſome Perſons of Quality. 
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Turpe eft Patricio, & Nobili, & cauſas. Oranti, Jus, in quo verſaretur, ignorare, 


D. 1. 2. 43. 
Impp. Theod. & Valen. 

Si Juris periti laudabilem in ſe probis moribus vitam eſſe monſtraverint, fi docendi peri- 
tiam, facundiam dicendi, interpretandi ſubtilitatem, copiamque diſſerendi ſe habere 
Pateſecerint; & Cætu Ampliſſimo judicante digni fuerint æſtimati, &c. placuit Ho- 
norari, & His qui ſunt ex vicarid dignitate Connumerari, C. 12. 15. 


Y 


4 


T 


that the Writers upon 


greateſt Wits from all Parts following the Court, of a_vitte- 
rious Nation were employd to bring it to a farther Per- 
eftion. HE Th 

6 It is very obſervable that Infidels and Heathens compos d 
the wail Part of this Scheme of Equity and Juſtice; and 
that thoſe Nations who were never conquer d by tbe Romans 
(as the Germans and Scots) freely embrac'd this Law, and 
that it remains among ft other Nations after they were de- 
 Irver d from the Power which 1 pod it. | 8 
For ſince the Decay of the Roman Greatneſs, this Law 
hath been recervd in ſeveral Monarchies and Common- 
wealths, as agreeable to all Forms of Government; it being 
calculated only for private M fairs, and touching lightly on 
publict Matters. | 

Indeed above Hue Hundred Years together it lay almoſt 
ſuppreſt in Europe, with other Arts and Sciences ; but this 
did not diminiſb its Reputation, for ike Truth it broke out 
at laſt and prevailed; but like Truth too, which generally 
appears with a Mixture of Error, jt wanted a refinmg from 
2 Subileties, and in ſome Particulars, which ſeemed 
contrary to Humanity and Fuftice. Upon this Accoum it 
is not recemd at this Day in any one Nation without Au. 
ditions or Alterations. Sometimes the Feudal Law 18 9 

ä 1 wi 


( 


” 48 
ov * IA. 


” a+ , or general and particular Cuſtoms. Sometimes Or- 
dinances and Statutes lop off a great Part of it. 


» Duck de a- The Turks make uſe only af the Juſtinian Greek Code. 


toritate Juris 


Givitis, lb. i. In Italy the Canon Law and Cuſtoms have driven aw 


exp. 2-1um-6. part of it. In Venice Cuſtom; hath almoſt and obſolure;Ge 


"4 
4 
. 
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ciai denument. In the Milaneſe he Feudal Law and pariitwlar 
© Marana J. Conſtitutions bear the Sway. In e Naples and Sicily the Con- 
Aron ſtitutions and the Laws of the Lombards are ſaid to have the 


upper hand. A dand in Ae) A A EIN 

4 Duck, a. In a Germany and Holland # ig indeed eſteem'd to be. the 
Municipal Law, but many Parts of it are obſolete ambyg ft 
them, and other Parts are alter d either by the Canon Law, 

* Groenwegen gp A different Uſage. In Friezland it is obſer d with more 

de Legibus g f | | 1 | 

Abrog. in StriFneſs ; but in the Northern Parts of Germany the * Ius 
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rom. 


Duck, &. Saxonicum, Lubecenſe, or Culmenſe 7s preferr d before it. 
s dm. Ius Denmark and Sweden the Civil Law hath little or no 
Authority. 


» Iem&Le France has receiv Part of it only; and that Part in 
dans leur ordre ſome Places is a Cuſtomary Law, and in the Provinces 
Tome. p. ». #eareſt 10 Italy the Municipal written Law. But Part of 
ſecond Edit. the Canon Law (which does not contraditt the Liberttes of the 
Gallican Church) and Ordinances - (with particular Cuſtoms 
of the Provinces ſometimes contrary to one another) concur to 


make up the whole Body of that Law. In Criminal Cauſes 


i Les LoixCi-the Civil Law is more regarded; i except that manner o 


viles, Tome 2. 


p44. Trial both in Criminal and Croil Cauſes is regulated by Ordi- 
nances and Edicts. 


x Duck, xc. In k Spain and Portugal the Jus Regium and Cuſtoms cor- 
rect the Cruil and Canon Law. | 
| Mackenzy's In Scotland the Statutes and Acls of Sederunt, Part of 
l Lass or Fe Regiam Majeſtatem (ſuppoſed to be compiled by our 
3 Glandvill) and their Cuſtoms crontroll it. 
Among ſt us in England the governing Law is founded upon 
general and particular Cuſtoms and Acts of Parliament; 
and ſome of theſe Cuſtoms have been talen from the Ciwil and 
Canon Laws, and thoſe Statutes are oftentimes drawn upon 
a Platform borrow'd from both thoſe Laws to regulate inconve- 
ment Uſages or other Defetts. But we reject the Civil and 
Canon Law when it contradicts the Jus Coronæ, the Com- 
mon Law, or our Acts of Parliament. SEE”: 
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bus far only hath the Croil Law prevail di in Fur 7 24h 


and thus far — other Nations devine from it. But 

I compare it, as it is recervd. in other Nations, , with. the. 
Common Law of England, ir muſt be acknowleds'd that the. 
Laws of this Nation (as they are now mird and temper d) 
fuit admirably to the Genius of our People. For they have 
ſet prudent Bounds to the Power of our. rinces, and ſecured 


a proper Liberty for the Subject. They are very particular 
and certain. Precedents and adjudg'd Caſes have been pre- 


* 


ſerd d for many Ages, to direct in the Determination of moſt 


Points; ſo that an Arbitrary Judge has leſs Room to exert 
himſelf here, than in any other 


The Engliſh Law ſeems to have been faited originally for. 
Temporal Affairs only, and for Times of Peace. But 10 


ſupply that Deſect, the Civil and Canon Laws have been call d 
in to complete it, and have ſervd as Auxiliaries. 

For Part of the Canon Law has been recti d in our Ec- 
cleſiaſtical Courts for the Government of the Church, 


The High Conſtable and Earl Marſhal. zake 8 of 


Martial Afarrs and Military Diſci 
relating to Heraldry) by ſome Rules 
Court of Admiralty is guided by ſome other Parts of it, with 
the Laws of Oleron and the maritime Conſtitutions in the 
Conſolato del Mare, for Matters ariſing upon the Sea,. and 
relating to Sea Affairs. All this together mate up our Com- 
mon Law; and though it runs down, through different Chan- 
nels, yet every Part of it (even that in the Spiruual Courts) 

may claim the Name of the Common Law of England. . For 
the Whole is a Compoſition of the Feudal, Civil, and Canon 
Laws; and its Definitions, Diviſions, | and Maxims are 
drawn out of one of thoſe three Laus. 


e (as well as of Cauſes 


of the Gil Low. The 


Some particular Cuſtoms relating to „ if YON 


make a Difference between the Croil Law and ſome Parts of 


the Common Law; for the Succeſſion to perſonal Eſtates, is 


evidently the 2 The Terms, the Form of Ple "hs, and 
the a of Trials by Juries decerve Men into an Opinion 
that the Croll Law flands upon another | Frundation, . But 
you will ſee the, Relation hetween them when you, conſider 


zhat the Common Law 1 700 Dy gave no methodical Account 
of Things purely rational; as of Ohligations, Contradts, Cine, 


Treſpaſſes, Lo Will. and Te chemo, IA or... the 


Nature 
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Naiub of other humane dt; and that our Lawyers habe 
Biehiwed rhe Ritlss di fcuſcning Part from the Civil Law, 
rhongh many of them are apr to think that it wus all their 
ow 73 the Beginning, becauſe they have Poſſeſſion, and 

=Prefceto ffn it wt preſem mn #herr Books. ® They are told that this 

ae Rep. Ht Helpers down db ibem from their Dtuids; but Fleta and 

| racton, aud the moſt ancient of therr Writers would look 
very naked if every Roman Lawyer ſhonld pluck away his 

. Feathers, Of late my Lord Coke hath frequently, and in 
expreſs Terms made ufe of the Maxims of the Civil and Canon 

Laus, and hath taught the Way of argning from ſuch Rules 

to others. But Mr. Welt having vccaſion in his Book of Pre- 

cedents i grove 2 8 Account of Obligations, Contracts, Of- 

fences, &c. has unslaifally epitormiz'd and tranſlated the Ac- 

» H. Vale chr from Herm. Vulteins, and paſſed it off for the pure 

Conti Common Law bf Enpland. ' 

Our Chancery or Court of Equity has borrow'd the very 
Method of Trial from the Croll Law. The Complaint is by 
Bill, which amounts to @ Libel without particular Poſitions 
and diſtin Articles. The Defehtlant makes an Anſwer in 


— 


— * 
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there may de an Appeal in Writing, to the Upper Houſe of 


Parliument. N 
Bas if there is nur ide Difference Between the Common 
id Croll Les in their Forms of 'Pletding and Manner of 


rial, this is only the Sryle, "Prattite, an Courſe of the 
Courts. ] cohend that boxe in a Wixthre in the Principles, 
Maxims #52 Reaſons of Ibeſe two Labs; and "indeed the 
Laws "of all Counthies ute "mixed "with "the Civil Law, 
which Bade arrived to any Degree of Perfection. Even the 
Croil an Cuubn Laws do nor agfee in evevy Inſtance of Pra- 
Rite, or in therr Rules, Detiſtuns and Dectees in every Poim. 
Bur bug b all the Eineamems or Frarures are not the "ſame, 
yer "there "is "ſuch a" Compoſition in the Canon Law which 
Ives ir Ahn due und the ſame' Complexion with % Roman 
Faw, and Yhe "fame Blob Furs Dr both Heir Peins, wo 1 
2 3 cat 
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leaft you may. know them in be near of Kin. True it is thas the : 


Common and Croil Laws had not the ſame Noot or Hoct; yet 
by inoculating and grafting, the Body and Branches do ſtem at 
this Day to be almoſt of a Piece. For the Engliſh Law has 
recervd great Alterations, and is very much unlike uſelf; or 


(as Mr. Selden expreſſes it) la regard of its firſt Being CAS 


is like the Ship, that by often ending hath no Piece of“ 


the firſt pipes + 
Upon a Review, I think it 


be MC that a great 


Part of the Civil Law, is Part of the Law of England, and 


interwoven with it throughout. I hope therefore that the Study 
of it may be encourag d amongſt us as in other Nations ; not 
only wy ort the Profeſſors of it, but for the better under- 
fandmg of the Common Law of England; and that the 


Laws of other Kingdoms may be known to us; or that thoſe 


Property depend) farther rmftrutt our Gentry ro ſerve 
zhe Pallet in forces the aciatiom as well as in Council at 
Home. rei nie Cara re fe 
made Uſe of in the Afairs of other Nations, they will 
apt ro deſpiſe us; for our Charatter often riſes and /inls in 
the Judgment of the Common People according to the Hgure 
which thoſe Perſons make which we ſend among ft them. And 
as Princes are not exempt from the Prejudices which attend 
on humane Nature, fo the ae ce of Wiſdom and Know- 
ledge (which ſometames follows our Embaſſadors) does often in- 
ſenſibly prevail, when a formal Repetition of thezr an 
concurr d very litile to the Succeſs. 


To encourage young Sobolars to ſpend ſome „ 


ale Study of the Civil Law, 7 have endeavour d ro male the 
Inſtitutes more u/eful than thoſe of Juſtinian, or abe common 


Syſtems. For I have lightly run over thoſe Titles, -where 4 
firift Examinatiom would he 10 no rational P urpoſe ; as Ser- 


vitude, Manumiſſion, the 'Paternal Nomer of * he Romans, 
Adoption, Uſufructs, Subſtitutions, She Difference and Qua- 
lity of Heir, the Filei-commiſſar, -Lex Falcitlia and T re- 


bellanica, Bonoru | 

And I have on thoſe beads which (are more dli- 
verting —— . F Practice aui 
uſeleſs . Knowledge, am groing "Reaſons for mol Deter mina- 
ions. * the Way [have attded Notes, ami * 


(oz which at leaſt the private Fairs of 


m- poſſeſſio, Stipulstion, Actious, Se. 
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the chief Differences of the Laws of En gland, as allo wha 
Principal Differences in the Laws and Pratiice of other Na- 


tions from it, and what Conformity or Diſagreement there is 


in the Law Divine; what Alterations have been made in the 
Canon Law, &c. that our young Gentlemen may be led 10 
compare the Equity and Policy of each, and be able hereaf- 
ter to judge what ought among ſt ourſelves to be Confirm d or 
Neform d. I think that this Knowledge too may not be aſeleſs - 
to young Divines, there being very often good Direli. ons 10 


determine Caſes of Conſcience. 


In the Second Impreſſion I made ſome Mo ons 


Addilious; eſpecially by inſerting the Latin Definitions and 


Rules at the Bottom: of each Page under their proper Heads ; 

which are collected by others without any Method. Theſe ſhore 
and general Rules will fix thoſe Things in the Memory which 
are treated of at large; the Engliſh Rules gromg ſome Light 
to the underſtanding of thoſe that are ſubjoin d in the Original. 
You will find that both of them will be of uſe to ſuggeſt a 
ready Determmation of a_ doubtful Queſtion, which might not 
otherwiſe occur without Search or Study. Theſe Allerion 
ſeewd ſo neceſſary, that I could not ſati: fy my/elf I had 
publiſbd a compleat Syſtem, without taking into my Compaſs 
the moſt uſeful Laws under the Titles De Verborum ſignifi- 
catione, and De Regulis Juris, with ſome Gleanings of that 
Nature from other Places; being almoſt of Opinion with a 


* Corals de 2220ft * learned Lawyer, that theſe General Notions ought to 
ArteJuris, c. 6 


he learn d before the inſtitutes are talen in hand, or before 
one ſets about a more particular Enqui 


Now this Performance in reſpect only of the Civil Law and 
the Laws of England, is a ay, rk of a different Nature from 
that compoſed in Latin by the learned Dr. Cowell. Hi chief 
Deſign was to give an Inſtitute of the Laws of England, 
according 10 the Method of the Imperial Inſttmes : My — 
7s to compile an Iuſtitute of the Imperial Laws in 4 Ih ob- 


ſecure, and in a more comprebenſive Way than that collected 


by Tribonian, &c. Dr. Cowell yak ſome Differences and 
Agreements in the Civil Law by an Inſtitute of the Laws of 
England in Juſtinian's Method; I have ſhewn ſome. Diſa- 
greements in the Laws of England, by Way of Notes added to 
a New Syſtem of the Civil Lau. His Inſtitute is founded 


much upon the old Law of Wards and Liveries, Tenures m 


Capite, 


s 
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Capite, and Knight Service, ſince talen away and deſtroy a, 
and upon other Laws ſince thrown off ; whereas my Endea- 
vour has been to adapt my Obſervations on the Laws of Eng- 
land to the preſent Eftabliſhmernt. But I follow him when I 
maintain, that the Laws of England are a Compoſitionm of the 
Civil, Canon, and Feudal Laws, and that there is a greater 
Affinity or Union between them, than the Profeſſors of the 
vil and Common Laws do generally apprehend. © 

Among ft other Opportunnees which I had for this Under- 
taking, I can ſay wth my Lord Coke, That during . my Prefxce ts the 
&« Study of the Laws of this Realm (the Common, Civil, 
e and Canon Laws) the Courts of Juſtice were furniſh 
« with Men of excellent Judgment, Gravity, and Wiſdom :” 
whom I attended for ſome Years with great Application, and 
bave had the Honour to learn from them. Under theſe Ad- 
vantages another Perſon might baue made © Improvements, 
and publiſh'd ſomething of this Nature to the World worth its 
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Notzce. 


Tuo. Wood. 
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An Explanation of the Marginal Quotation from the Civil Law. 


0 HE Inſtitutes of Juſtinian, 1 Book, 24 
I. I, 2, 3 & 4. {iT Title, oy 4* g, Section or Paragraph. 
„r. Or, \The Digeſt, 16 Book, 16 Title, Pr. in principio. Or, 
D. 1.1. 1 3 The Digeſt, 1 Book, 24 Title, 34 and 4 Laws. Or, 
D. 1. 2. 3 & 4. Or, The Digeſt, 16 Book, 16 Title, 1* Law, 4 Pa- 
D. 1. 1.1. 4. ragraph. | 0 
© „ . $The Code, 42 Book, 12 Title, 8% Law, 2* 5 


Section or Paragraph. | 
Nov. 89. c. 9. The Novels, Conſtitution the 890, Chap. 9b. 


NB. That another Way of Citing from the Civil Law, is by the 
initial Words of the Law and 1 the Title; adding 
ſometimes the Number of the Law and Paragraph. 


An Explanation of the Method of Citing from the Canon Law. 


| 1. diſt. (or 1. 4) c. Lex. or c. 3. Lex. or 1. diſt. 
1 Pars Peer el Lex. 88 for Canon. | 


3. (Subaudi Cauſe) queſt. or 9. 9. c. Caveant. or 
24 Pars Dara 6. 2. Caveant. or Comme. lenting out c. = the 
Number of the Canon. | 
In the 334 Cauſe there is a particular Method, 
as thus — de Pænitent. dift. Flomicidiorum, or can. 
Homicid. Cauſ. 33. de Pænit. diſt. 1. 
De Conſecr. diſt. 2. can. Quia Corpus. Or thus — 
can. Quia corpus 35. dift. 2. d. Conſecr. 
De Offic. © Poteſt. Judic. Deleg. c. cum Contin- 
at, or thus, — Extra. 36 De Offic. & Poreſt. 
Decretales. ud. Deleg. or thus — c. cum Contingat, 36. X. 
de Offic. & Poteſt. Jud. Del X. ſignifies Extra 
Decretum, and is ſometimes omitted. 
Extr. de Reſcriptis c. Diſpendia, in 6. or lib. 6. 
Sextus Decretal. <4 or in Sexto, or thus, — c. Diſpendia 3. de Re- 
1 in 6. | 
Clem. 1. de Sent. & re Judic. or d. Senten. & re 
Clementine. 5 Judic. ut Calumniis in Clement. or c. ut Calunt. © 
| niis, 1 de Sent. & R. J. 


3* Pars Decreti. 


Extravag. Ad Conditorem. Joh. 22. de V. F. or 
Extravagantes. Verborum Signific. Extravag. Commun. c. Salua- 
tor. de Prebend. 


% 
Sometimes the Difference of Joh. 22. or Commun. is omitted. 


N. B. That the Diſtinctions in the Decretum are noted with a 
ſmall d, to diſtinguiſh them from D, Digeſt, and that the Canon or 
Chapter is pointed at with a ſmall c, to diſtinguiſh it from C, Code. 
— C. in the Decrees moſt properly ſignifies Canon ; but in the De- 
cretals, Chapter. 
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"A NEW. 9; 
INSTITUTE 
OF THE 
Imperial or Civil LAW. 


With NOTES, 


Shewing in ſome principal Caſes (amongſt 


other Obſervations) how the Canon Law, 
the Laws of England, and the Laws and 
Cuſtoms of other Nations differ from it. 


LA 


THE . 
INTRODUCTION. 


Of Fuſtice: Of the Law of Nature: Of the Law of Nations, 
and of the Croil Law: Of wruten Laws, and unwritten, 
i. e. Cuſtom: Laſtly, Of Equity. 


HE · Law is an Art direct ing to the Knowledge of Juſtice. 13 1.1. 


I. Juſtice is univerſal or particular. * Univerſal Juſtice Of Juſtice. 
is a conſiant and perpetual Deſire of giving to every one hir 
Due; and hath for its Rule all Laws divine or humane. Particular 
Juſtice is a conſtant and tual Will of giving every one his Due, 
according to particuar Agreement, or the Laws of Civil Society. 
The Subjef then of the Law is Civil Society, and the End of it 
particular Juſtice. 
b Particular Juſtice, as it is exercis'd in Commerce, is called* I. i. . 

commonly Commutetive or Expletory Juſtice, directed without an 

Regard to the different Conditions of Men, and obſerves a /amp 


Proportion. 


— 


Jus eft ars boni & equi. D. 1. 1. Juris prudentia eff Divinarum atque Humanarum 
rerum notitia, juſti & injuſti ſcientia. I. 1. 1. 1. 

* Tuſtitia eft conſtans & perpetua voluntas ſuum cuigus tribuendi. I. 1. 1. pr. d. 1. 1. 10. 
Juris præcepta ſunt hæc; honefte vivere, alterum non lædere, ſuum cuique tribuere, I. 1. 1. 3. 
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PD. 1. 1. 9. 


4 I. 2. 1. 


Proportion. As it is exerciſed in Governing and Bene ficence, it is 
called Diſtributive or Attributive Juſtice, Which does appoint Re- 
wards and Puniſhments, according to the ſeveral Conditions, Sta- 
tions and Qualities of Men; and if there are many Claims, it obſerves 


a comparative Proportion. 


. { 


Commutative or Expletory Juſtice, is wholly intent upon the Va- 
jue and Price, or what is due; but Yiſtributive or Attributive Juſtice 
is directed to a Perſon as he is more or leſs uſeful and worthy, and 
no otherwiſe. 1 

Juſtice is to be learned by the Law of Nation? and 
the Civil Law, i. e. the Law of each Commonwealth. 

The Law of Nations muſt be diſtinguiſh'd into the Original or 
Primary Law, and the Conſequentiat or Secondary Law of Nations. 
For Law is to be applied only to Man who is capable of it, not to 
Brutes who are govern'd by Inſtincts and Inclinations; as Self-preſer- 
vation, a Propenſity to Generation, to eat, ſleep, Sc. which cannot 
be any Foundation for Juſtice. IC , 


II. The * Original or Primary Law of Nations, or the Law of na- 


| tural Man, is that which unimprov'd Reaſon has planted amongſt 


all Men, and is the true Law of Nature; a diſcerning Principle in 
Men of Good and Ill; or the Dictate of, right Reaſon, declaring 


from its Conformity or Diſagreeableneſs every Action to be good or 


evil. Its O4zef# is natural Good or Evil; but the Will or Choice 
being determin'd, then it is a moral Good or Evil. It always forbids 
or commands, as other Laws. 'The Author of Reaſon is the Legiſ- 
lator. Rewards and Puniſhments ariſing from a quiet or unquiet 
Conſcience, are the Sanction, and do conſtantly attend it. 

From this Deſcription obſerve, that what is præternatural, or a 
Permiſſion and Right of Reaſon and Nature, or natural Inclination 
or Inſtinct, and all other Things vulgarly call'd zatural, or ſaid to 
proceed from Nature, are different from the true Lau of Nature. 

The Original or Primary Law of Nations, or Law of Nature, has 


one eternal Mark upon it, viz. © Immutability. I mean by that, that 


the Law of Nature is eſſential to the well-being of Society. As 
Man is in a Society, the Law of Reaſon and Nature cannot conti- 


nually take place, but upon a Suppoſition. For it does not enjoin 


me to buy or ſell; but upon the Suppoſition that I will buy or ſell, 
it does require of me that I ſhould not deceive or defraud. But as 
there is ſcarce a general Rule without Exceptions, ſo this Propoſi- 
tion, The Law of Nature is immutable, or, The Law of Nature is 
eſſential to Civil Society, lies under ſome Reſtrictions. 

It is immutable or eſſential in its general Principles and Injuncti- 
ons; not but that it may be otherwiſe in ſome Circumſtances and 
remote Conc/uſions from it. As it is a general Injunction, that we 
muſt not enrich ourſelves by another's Loſs or Damage; that we 
ought to obſerve our Promiſes, Sc. But this being found incon- 
venient in the general Obſervance, it is allow'd, that one may en- 


rich 


—— 


, ©* Duod naturalis Ratio inter omnes homines conſtituit; id apud omnes perægue cuſtoditur, 
vocaturque Fus Gentium. I. 1. 2. 1. | 


Quod ſemper equum & bonum eft, Jus dicitur, ut eft Jus naturale. D. 1. 1. 1. 
* Naturalia Jura ſemper firma atque immutabilia permanent. I. 1. 2. 11. 
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rich himſelf in the particular Caſe of Preſcription upon another 
Man's Right, and that Minors may chuſe whether they will ſtand to 
their Promiſes. It is mutable then in part only, and cannot wholly 
be changed without deſtroying the Order of Society; as no State 
can ſubſiſt under a general Licence to kill and ſteal. This is the 
common State of the Queſtion. But the Law of Nature ought to 
be obſerv'd in every Part of it, though by reaſon of Inconvenien- 
cies, Civil Polity takes the Liberty to make Allowances. 

III. The f Con/equential or Secondary Law of Nations, or the The taw of 
Law of Nations properly ſo call'd, is that which does proceed from Nile, 
natural Reaſon, but not ſo ſimply and immediately as the Original © 
and Primary Laws. They are deduced by long Experience and 
Practice, from a Conſideration of the Nature of Society, and from 
an Enquiry into the Diſpoſitions of Mankind. Neceſſity or Conve- 
niency was the Cauſe of them. | | 

They are divided into two general Branches. | 
The firſt was the Appointment of diſtin Properties; from 
whence aroſe Kingdoms, Cities, Commerce, Contracts. 

The /econd Branch carried Rewards and Puniſhments; and from 


thence Magiſtracy, Dignities, Courts of Judicature, War, Bon- 
dage, Gc. 


IV. The: Civil Law is that Law which every Commonwealth or The civi 
City has eſtabliſh'd and — culiarly for itſelf, This may be Law. 
call'd the Arbitrary or Municipal Law; for it is not of that Neceſ. . 
ſity or Extent with the Law of Nations, which is obſerv'd almoſt 
by all Mankind. From theſe two Laws, viz. the Law of Nature, 
and the Law of Nations, the Roman Law was compiled, and is 
emphatically call'd, The Civil Law. Upon which Account, ſeveral 
Things which were originally and by Invention the Law of Na- 
tions, are become Parts of the Civil Law by a new Eſtabliſnment 
and Approbation. The tuelve Tables were the Foundation of the 
Roman Law; which after the Expulſion of Tarquiz were brought 
from Athens and other Grecian Cities. | 

The whole Civil Law is compriz'd in four Books, the Code, the 
Pandecte or Digeſt, the Inflitutes, the Novels or Authenticks. 

The Code is divided into twelve Books, and was the firſt Book 
which the e uſtinian ordęr'd to be collected (for the moſt 
part) out of the Conſtitutions of the former Emperors diſperſed in 
the Gregorian, Hermogen ian, and Theodoſian Codes. There are on- 
ly ſome Fragments left of the two firſt, but the Theodoſſan is entire. 

e Code of Juſlinian came forth in the Year of our Lord 534. 

The Dzgeſt or Pandefs came forth in the Year 533, and is divi- 
ded into fifty Books. It was collected from the Commentaries of 
the ancient Lawyers, their Reſponſes ae other Writings. 


— 
— _—_ 


' 


The 


* 


3 Jo Gentium ht, quod uſu exigente & humanis neceſſitatibus gentes humane ſibi conſtitu- 

erunt. I. 1. 2. 1. N | . 
Jus Civile eft, quod gui ſque populus fibi conſtituit. I. 1. 2. 1. 

Jus Civile neque in totum | 

D.':: 1% 

I 


9 Naturali vel Gentium Jure recedit, nec per omnia ei ſervit. 
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The Inſtitutes came out alfo in the Year +3 5 and is divided in- 
to four Books. It is a Syſtem of the whole Body of Law. But 
not ſo diſtinct and 3 as it might be, neither ſo uſe ful at 
this Day as at firſt. e Inſitates ſometimes correct, or are con. 
trary to the Digeſt, but the ſecond Publication of the Ce came 
after them; in which ſome things are omitted, which the Inffituit. 
refer to from the firſt Publication. 8 
Laſt of all, the Novels or Autbenticts were publiſhed at ſeveral 
Times without any Method. They are called Novels, becauſe they 
are zew Laws; and Authentrects, auſe ner A2 exactly and au- 
thentically tranſlated from the Greet into the Latin Tongue. 
v D. 1. 3. 1. Þ A Law is the Precept of the ſupreme Power, (or Power de- 
9 20 rived from it) obliging the SubjetF to at? or not to act under a Pendlly. 
i D. 1.3. 1. i Its Force and Efficacy does appear 1n winery gry, forbidding, per- 
| mitting, puniſhing. It does always command of forbid; for tho” it 
may be a Precept of Permiſſion, it commands the Judges to admit 
thoſe Things permitted; and tho it may be a Nr oh rag ng 


him whoſe Privilege it is from the Obligation of the Law, yet it 
forbids others to act contrary or derogatory to it. 
A Law obliges all but the Prince; and Kings or their Ethbafſadors 


who abide amongſt us, becauſe they have a Parity of Power. 
This is the Definition of Law /argely taken; but in its — Senſe 
(as it is a written Law of the 7 it is defined to be: 
x. That which the People of Rome hath eſtabliſhed upon the Re- 
commendation or ere of a Senatorian Magiſirate: So the other 
* J. 1. 2. 4. Parts k of the written Law, are, 
1 Ibid. 2. 1 A Plebiſtite, which the common People enacted at theRequeſt 
of the Tribune, or other Plebeian Magiſtrate. 
m1T.1.2.5, 3. A Decree of the Senate. | 
"1.1.2.6. 4. The Conſtitution of the Emperor; either by a Re/eripe (which 
is the Letter of the Emperor in anſwer to particulat Perſons who 
enquire the Law of him; but if it is ſent to a Corporation or Body 
of Men that have conſulted him, his Letter then is called a „ Prag. 
matick Sanction) or by ? Edict, which the Emperor eſtabliſhes of his 
own accord, that it may be generally obſerved by every Subje&; or 
by 4 Decree, which the Emperor pronounces upon hearing a parti- 
cular Cauſe between Plaintiff and Defendant. . 
1. 1. 2. 6. But if at any Time a Conſtitution is ſpecial, it is called a Privi- 
lege (privata Lex) which is particularly eftabliſhed for the ſake 
of a certain 2 or Thing upon a particular Account. If it is 
»D. go. 17. granted to a Per ſon, it dies with him; if to a Thing, (ſuppofe to 
196. an Eſtate, that it ſhall never pay Taxes, Gc.) it paſſes down to 
0 the Succeſſors, and continues while that Thing is in Being. 
tC. 10. fz. 6. If a Privilege is granted to * Scholars, it is granted to their Wives 
| and Children. | | 


9 ©. i. 33- 
P C. 1. 14. 9. 


4D. 1. 4. 1. 


1. 


ah. 


*, 1 


h Lex eft commune præceptum, virorum prudentium conſullum, delifforum que ſporite vel 
ignorantia contrabuntur coercitio , communis Reipub. ſponfio. D. 1. 3. 1. Lex eſt preſcriptum 
ad quod omnes qui in Repub. ſunt, vitam inſtituere debent. D. 1. 3. 2. | 

In omnibus cauſis id obſervatur, ut ubi perſone conditio locum facit beneficio, ibi, de ficients 
ed, beneficium quoque deficiat. D. 50. 17. 68. Privilegia quedem cauſe ſunt, qguadem per- 
ſenæ; & ideo quadam ad Heredem tranſmittuntur, qua cauſe ſunt ; que per ſaum ſum, ad 
Heredem non tranſtunt. D. 50. 17. 196. 
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By the way, note, That & Privilege may be made fot only fot a 

Man's Advantage, but to his Di/advantage and again tim; as when 

a Puniſhment more ſevere than ordinary is inflicted 4 ues Offen- 

der for Example ſake and in 7e+r6/#m. Rut here 1 do not under- 

{tand Privilege in the vulgar Senſe, but in its proper Meaning, as 

it is a particular Conftitution contraty to 4 geared Lav. 
All this Power of iſſuing forth his Pleaſure by Reſcripts, Edits, D. . 4. pr. 

and Decrees; was given to the Prince by the Lr Regia, whetein 

the People of Rome ſubmitted themſelves wholly to the Governthent 

of one Perſon, vis. Tut Czfar, after the I feat of 11 or 

to Auguſtus after the Peath of Jul;as. By this it came te paſs that 

the Prince alone could hot brily make Eaws, but was efteemed àbbve 

the coerczve Powers of them. | e m8: 
5. The Edits of the Pretors, ot the us Hondrurium, was alſo *1. 1. 2. 7. 

Part of the written Laws, which the P+2tors or ſack kibd of Ma- 

gittrates did propoſe by the Conſent of the People. Their Buſi- 

neſs was to interpret the Law by Eq87ry, tid to mütlgate 15 Ri- 


gour of it. As their Office was 4% 4, Io at fitſt were theit luter- 
pretations, till the Cornelias Law made theit Edits per pet lal. 

6. Laſtly, There were the AE re of Opinlont of the Lawyers, Li. 2. 8. 
who had an Authority to interpret, and froth whoſe Declarations 


the Judges at that Time could not tecede. 


Tho' now there is no ſuch Neceſſity to follow the Deciſion of the 
later Doctors. e A 
Note, That theſe were the ſeveral Ways of making Laws among ſt 
the Romans. Other Nations have a Method peculiar to themſelves; 
at here in Great Britain 2% Ireland, Laws are made by the K ing | 
(or Queen) and the Parliament. And every City has its 15 
Method of mating Lats by the Grant of the Ring for the go Go- 
vernment of the Place. | 


V. The Civil Law is either written or unwritten. Ihe Writ. Of Written 
ten Law 1s either publick or private. n 1 1 
Public which immediate regards the State of the Common- 
wealth, as the Eſtabliſhment of Things relating to Religious Per- 
ſons, the Enacting and Execution of Laws, the Conſultations about 
War and Peace, Ge. | be. 
Private, that more immediately has reſpect to the Concerns of 
every 26% 2008 Perſon, and is that written Law which we deſign 
to treat of. | 
Theſe Rules are to be obferved concerning written Laws. 
_ © Tis dangerous to depend on the general Rules, by reafon of . D. 50. 17. 
A and Exceptions. | TS, A 
» Subſequent Practice is a good Interpreter of an ambiguous Law. . 1. 3. 35. 
Laws are made with Reference to'Caſes that ſhall hapeh' for the C. 1. 24. 7. 


sÞ 1.3.4. 


* 


future only, and muſt not comprehend Actions that are paſt * b 
7 their 


r 2 © SY: 3» $4 $w4 04 4 * -W& 


3+ Ms 


oni Definitis in Fur Civil periculoſa ef. D. 50. 17. 203. 
> Optima Legum — con ſurtudv. B. 45 ; _ | 
Lad Conflitutiones futuris certum ꝙ dare formam negdtiit, nm ad fatid preterits re- 
docari; niſi nominatim & de præterito tempore & adbue penittntibus negotits' cuni um fit. C. 1. 

36. %;* - : TAR 
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their Eſtabliſhment ; unleſs it is enacted that they ſhall comprehend 
a paſt Action. 


4D. 1.3.20. 4 The Reaſon of every Law cannot be aſlign'd. 


. 50.179. © Particular Privileges are not to be cited as Precedents againſt 
ä the Rules of Law. 


P. 1.3.3 Laws ought to be made upon Caſes that often happen, and not 
rare and accidental Occurrences. 


D. 1. 3. 17. 8 The proper Senſe of a Law is not ſo much in its Literal Senſe, 
as in the Reaſon of it and Deſigu. | | 
b P. 1.3.10. h Seeing every Circumſtance cannot be comprehended in a Law, 
cum eq- the Defect muſt be ſupplied by a natural Interpretation or the Au- 
 thority of the Judge, and extended to lite Caſes that have been 0- 
mitted. | | | 
P. 1.3. 23, i New Conſtructions muſt not be put upon ancient Laws. 
P. 1.3. 26. k The former Laws muſt give place to the latter; and are to be 
corrected and determin'd by them. 
P. 1. 3. 26. 1 Thoſe Laws that are made in Favour of any Perſon, ought not 
to be interpreted to his Diſadvantage. 
Though there is a Difference betwixt a Law that prohibits only, 
and the Law that makes the Act void; inaſmuch as the Prohibition 
„C. 1.14. 5. May exert its Force by Penalties, * yet no Act is valid that is againſt 
a Law, but is utterly void, though not declar'd to be ſo by ſpecial 


Words. | 
Vide tamen Suarez. de Legib. lib. 5. c. 5. Ge. Grot. de J. B. lib. a. 
c. F. n. 16. 
5 D. 50. 17; K E. POT Caſes the moſt merciful Interpretation is to take 
- D. 50. 17: E 1 Words are in the Disjunctive, it is ſufficient if one Part 


P A 


* Non omnium, que d majoribus noſtris conſtituta ſunt, Ratio reddi poteſt. D. 1. 3. 20. 

Multa in Jure communi contra rationem diſputandi pro utilitate communi recepta ſunt. D. g. 
3. $5 8. 

* Duod contra rationem Juris receptum eft non eſt producendum ad conſequentias. D. 50. 17. 
141. In rebus novis conſtituendis evidens utilitas eſſe debet ut recedatur ab eo jure guad diu 
æguum viſum eft. D. 1. 4. 2. | 

3 conſtitui oportet in his que ut plurimum accidunt, non que ex inopinato. D. 1. 3. 3. 
Dued ſemel aut bis exiſtit pretereunt Legiſlatores, D. 1. 3. 6. | 

s Scire leges non hoc et verba earum tenere, ſed vim & poteſtatem. D. 1. 3. 17. Non eft 
N in Legem committere eum qui verba Legis amplexus contra Legis nititur voluntatem. 

„14 . 

d Cum in aliqua my ſententia Legis manifeſia eſt, qui juriſdiftioni preeft ad ſimilia pro- 
cedere, atque ita Jus dicere debet. D. 1. 3. 12. Ubt eadem Ratio, idem Jus. 

i Minime ſunt mutanda que Interpretationem certam ſemper habuerunt. D. 1. 3. 23. 

k Non eft novum ut priores leges ad paſteriores trahantur.- D. 1. 3. 26. 

1 Nulla Juris ratio aut æguitatis benignitas patitur, ut que ſalubriter pro utilitate Homi- 
minum introducuntur, ea nos duriore interpretatione contra ipſorum commodum producamus ad 
ſeveritatem. D. 1. 3. 26. | 

m Eq gue Lege fieri prohibentur, fi fuerint fafta, non ſolum inutilia, ſed pro in fectis etiam 
habeantur ; licet Legiſlator fiert prohibuerit tantim, nec ſpecialiter dixerit inutile eſſe debere 
quod factum eft. C. 1. 14. 5. 

n Semper in dubiis bemigniora preferenda ſunt. D. 50. 17. 56. Semper in obſcuris guo4 
minimum eft ſequimur. D. 50. 17. 9. In re dubia benigniorem interpretationem ſegui non mi- 
uns juſtius eft quam tutius. D. 50. 17. 192. 1. | 

Di verba conjundta non ſunt, ſufficit alterutrum eſſe verum. D. 50, 17. 110. 1. 
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y A Reſtraint to a particular Thing deſtroys general Words. * 

A Law that pardons what is paſt, forbids it for the future. 40. . 3. 22. 

Of two Evils or Inconveniences the leaſt is to be choſen, or that r D. 50. 17. 
which is leaſt prejudicial, -' + CE EN 200. 
Laws made for the publick Good cannot be ſet aſide by private . D. 50. 17. 
Agreements. Ne Je. vas: 1. 

© He that makes the Law ought to interpret it, if doubtful. 1 

u It is not ſufficient that Laws are made, but it is neceſſary that Nov. 66. 
they ſhould be promulged too, before they oblige. -- 


In England Laws ere not promulged, for there to an Act of Par- 
liament, every Man in Judgment of Law is Party; as 1 81 preſent 
by his Repreſentative, Dr. and Student. I. x, c. 46. 1. Inſt. 333. a. 
2. Inſt. 526. 3. Inſt. 4r. | 


The Act of Law can do no Wrong. D. 47- 10. 
The Unwritten Law is what we call Cuſtom, introduced by the {37 . 


x tacit Conſent of the People only, without any particular Eftabliſh- Lans or cuc- 
ment. Y The Authority of it is great, ſeeing it is ſo far approved, on. 

that it wants not to be put into Writing. It is equal with a written, B. 1. 3 36. 
Law, if it is wholly uninterrupted by contrary Acts, and is of a long . 1. 5. 32-1. 
Continuance. * But if ever it hath been judicially allow'd, the Cu- D 34 


ſtom will be ſo much the rather ſupported. 


Some will have it, that a Cuſtom ſhall prevail by ten Tears Conti- 
nuance only, when it does not contradict any written Law; M it does, 
the Cuſtom muſi be proved to be Time out of mind. Others, that ten 
Tears Cuſtom ſhall aboliſh s Civil Law, that it muſi be forty 
Tears to prevail over a Canon Law. Others yer ſay, that the De- 
termination of the Time muſt be left to the Judge, after he has con ſi- 
dered the Nature of the particular Caſes before him. The latter 
Opinion prevails in Practice. Menoch. 1. 20. de Arbit. qu. 87. Pe- 
rez. in . de Conſuet. Ia England Cuſtom muſt be Time out of 
mind; {0 that if the Original is known (be it never ſo ancient) it is 
not to be efleemd a Cuſtom. 1 Inſt. 114. b. | 


Above all Things, a b Cuſtom muſt be reaſonable, and not againſt, D .. 3. 3% 
a natural or divine Law. | +1 * C 8.54 2. 


The Cuſtom therefore that ſtollen Goods ſhall be given to the Ex- 
chequer, and not to the Owner, is condemned. | 


I ſaid, it was the Conſent of the W that introduced a Cuſtom x 
ec an 


In toto Jure generi per ſþeciem derogatur. D. 50. 17. 80. | 

Cum Lex in preteritum quid indulget, in futurum vetat. D. 1. 3. 22. 1 
kf " Vuoties nihil ſine captione inveſtigari poteſi, eligendum eft quad minimum habet iniquitatis. 

50. 17. 200, 


* Privatorum Conventio Juri publico non derogat. D. 50. 17. 45. 1. Utilitas publica præ- 
fertur contractibus privatorum. C. 12. 63. 3. 

* Cujus eft Legem condere, ejuſdem eft Legem interpretari. C. 1. 14. 12. 1. 

* Conſtitutiones noſire valent ex quo in communi fuctæ ſunt manifeſiæ. Nov. 66. 

Juris executio non habet injuriam. D. 47. 10. 13. 2. 


* Sine ſcripto Jus venit, quod uſus approbavit ; nam diuturni mores con ſenſu utentium com- 
probati Legem imitantur. I. 1. 2.9. 


One Jus aut Conſenſus fecit, aut Neceſſitas conflituit, aut firmavit Con ſuetudo. D. 1. 3. 40. 


98 A new Inſtitute of the Introd. 


. 1. 3. 32-and this is unqueſtionable, if the © People have Power to make a 
. Law, and are a free State. n | 


J | 

That any Cuſtom ſhould be proved to be at firſt introduced by all 

the People, or the major part, I cannot think it reaſonable ; for after 

this manner, the Proof of a Cuſtom would be almoſt 1mpoſſible. 795 

uſual Queſtions therefore are impertinent, viz. Whether a Cuſtom did 

begin bona fide? Whether a Cuſtom can be introduced by a Woman, 

by a Minor, by one Man? Sc. The main Thing to be conſider d, is 

P. 22. 3.28. not how it began, d but whether it has been knowingly uſed or ap- 
proved for ſ long a Time. | 


A Cuſtom may be proved from a Record or publick Writing; for 
D. 1. 5. 36. by the Writing for © Proof or Memory fake, its Nature is not al- 
ter'd, but it may till be called an unwritten Law. vo a Cuſiom may 
be proved by two Witneſſes, that depoſe how they have ſeen the 
Thing done heretofore, that they always eſteemed and accounted 
that to be the Way and Method, or that this Notion was deliver'd 
down to them from their Forefathers, and that they never knew 
the contrary; in which Caſe a Teſtimony of Belief is ſufficient. 
As a Subſequent Cuſtom may take _ and ſucceed in the Place 
of a Law, where the People are a free State; ſo a Sub/equent Cu- 
D. 5o. 17. ſtom may take away a Precedent Cuſtom. * But however one or 
123. 1. two contrary Acts cannot take it away; tho' if it wants any Time 
to be a compleat Cuſtom, one contrary Act deſtroys it. | 
Cuſtoms in Courts of Judicarnre are called the Courſe or Style of 
D. 22. 5. 3. the Court, and are s obſerved as the Law of it. 
6. | 


By the Laws of England, 20 Cuſtom or Preſcription can rake 
away the Force of an Act of Parliament. 1 Inſt. 113. a. 115. b. and 
when it prevails in any Caſe, it muſt be Time out of Mind. And 
therefore by our Law a ſubſequent Cuſiom cannot be ſaid to take 
away a precedent Cuftom. 1 Init. 114. b. See Book II. Chap. IV. Of 
Preſcriptions. | 

The Laws of England are divided into three Parts. 1. Common 
Law, i. e. general Cufloms. 2. Particular Cuſtoms. 3. Statutes or 
Atts of Parliament. 1. Inſt. 115. b. 344. a. | 


Of Equity, VI. When the Law fab ſiſts in every Branch, it is ſubject to Ja- 
N Nr either from the Fords of it, or Circumſtances of the 

„ D. 1. 3. 1j. Fact, or the“ Intention, or from the Reaſon of making the Law. 
The Reaſon of a Law, and the Intention of it are different; for 
the Reaſon of the Law is firſt enquired into to find out the In- 

tent ion. If Occaſion offers, an Interpretation may reſtrain or extend 

its Meaning; and if the Intention of the Law ceaſes in any particular 

Caſe, it is to be interpreted by Equity. 

i Equity is the Correction of a Law which is too wniverſal or 

x D. 1. 3. 12, general. This happens of Neceflity; * for Legiſlators cnn not 
oreſee 


—— 


8 


Temporaria permutatio in Provincia non innovat. D. 50. 17. 123. 1. 

In omnibus guidem, maxime tamen in Jure, equitas ſpectanda et. D. 50. 17. 19. Quo- 
ties æguitatem Deſiderii naturalis Ratio aut Dubitatio Juris moratur, Fuftis Decretis Res tem- 
peranda eſt. D. 50. 17. 85. 2. N 
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foreſee all Emergencies. As for Example, it is Law that you 
ſhould reſtore to 8 Man what is his own; but this Law = 
not comprehend the Caſe of a Mad. Man, when he deſires that his 
Sword or Money ſhould be reſtor'd to him. We mult not there- 
fore confound the Interpretation of a Law with the Equity of it; for 
in its proper Signification, Equity is,a particular Interpretation by 
way of tacit Exception from a Law, nathen than the Interpretation of 


it in its- general ifcation. But Improperiy, an Equitable Inter · D. 1. 3. 14. 


etation is ſaid to be when a Cauſe is adjudged, (either where there 


15 no poſitive Law at all to direct, ® or when there i; a Law and the C. 3. 1. 8. 


Rigour or 'AxgjG«a of it is not follow'd,) according to Right Reaſon 
and good Conſcience, As in this Inſtance, according to the Deciſion 


of Julian: n A Man by his Will directs that if his Wife big with =D. 28. 2. 13; 


Child ſhall bring forth a Son, the Son ſhall have two Thirds of his 
Eſtate, and the Wife the other Third: But if his Wife hath a 


Daughter born, the Daughter ſhall: have one third Part, and the Wife 


the other two Parts. Now it happens that both a Son and a Daughter 
are born, which Caſe was not foreſeen, and therefore by Strictneſs 
the Teſtament is void for the Incertainty of it. But becauſe it 

lainly appears: to be the latent of the Teſtator, that the Son ſhould 
— double to the Wife, and that the Wife ſhould have a double 
Portion to the Daughter, Equity ſuggeſts that the Eſtate ſhould be 
divided into ſeven Parts, whereof the Sor ſhould have four, the 


Wife two, and the Daughter but one Part. Again, o the F ather and » D. 44. 5. 9. 


the Son paſt Puberty are flain in Batteh and the Mother of the Son '- 


claims Succeſſion in the Goods of the Son, ſuppoſing hum for ſome 
Time to have ſurvived his Father. The Kindred of the Father con- 
tend that the Father furvived the Son; it is molt equitable, and ac- 
cording to the Order of Nature to adjudge the Father to have died 


firſt. _ | 
A Diſpen ſation of a Law is diſtinct from an equitable Conſtruction 
of it. For a Di/penſation ſuſpends the Obligation of the Lew itſelf 


the Obligation of the Law, but declares that 


when it does comprehend the Caſe; bur 54.7 does not ae 
out of it. A Dien ſat ion mult be from the Legiſlative Power, an 


e Caſe is excepted 


but rarely and cautiouſly ufed ; ? whereas infer:zor Magiſtrates may v D. 14. 4. 4. 
and ought to proceed according to Eguity, 4 but in its proper Signt-, p. 4. 1. 9. 


fication. 
Abrogation wholly revokes or annuls the Law, as D/pen/ation 
abrogates it in Part. | | 


Beſides an Equity founded upon 4 reaſonable Conſiract jon of Law, 
in Oppoſition to the Rigour of it, there is an . called in our 
Court of Chancery, Sc. for which the Common s of England 
have made no Proviſion, as in the Caſes o Frauds, Accidents, and 
Truſts, which ſupplies the Defect of our s in thoſe or ſuch like 
Inflances, and correct the Rigour of it. Doctor and Student, Dial. 1. 
cap. 16, Sc. 4. Inſt. 84. | 


Thus far for the Law of Nature; of the Law of Nations and the 


2 — Law; from whence is to be learnt what is Juſt, or what is 
uſtice. | 
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BOOK I _ 
Of PERSONS. 
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CHAP. I. 


Of a Perſon in its Natural ww" 4 and therem of its Life, 
Sex, Age, Health; and laſtly, of an humane Af. 


HESE Things being premiſed, I ſhall treat of the C:vz/ 
Law more diſtinctly to learn what is Juſtice, and ſhall (ac- 
cording to its uſual Diviſion) explain the three Objects of 
it, vis. Perſons, Things, and Actions, i.e. Judicature. For in the 
Word Action, all the Order of Judicature, the Beginning, Progreſs, 
and Sentence is comprehended. Perhaps the whole Body of the Law 
might more commodiouſly be comprehended under Contract, Suc- 
ceſſion, and Fudicature ; but I ſhall Keep the old Method, that I may 
not create Confuſion, or ſeem to lead into an untrodden Path. 
Firſt, Of Perſons; which may be conſider'd in their Natural or 
Civil Capacities. | 
Ota pern in A Per/on in its Natural Capacity is calld Man; in which Capa- 
its Natural Ca. cjty the Law does conſider its Life, Sex, Age, Health, and Actions, 
eas ds or humane Acts. | 
Its Life. I. Life is of ſuch Value, that the * Law argon every thing done 
P. 48. 21. 1. for the Preſervation of it. [See Book III. Chap. X. Of Neceſſary 
Homicide.) It begins from the firſt Infuſion of the Soul; and even 
P. 1. 5. 26. When an? Infant is in the Womb, it is ſuppoſed in Law to be born, 
if that Allowance will be to its Advantage after it 1s born. 


For the Law of England, ee 12 Car. 2. ch. 24. 10 & 11 W. 3. 
c. 16. 


*D. 5.12. The Birth is look'd upon to be * Ligitimate, if it comes within the 
ubi v. Gloſl. penth Lunar Month or forty Weeks, and after the ſixth Month 
complete. 2 


But ſee 1. Inſt. 123. b. 2 Cro. 541. 


Alſo, it is allow'd, that a Woman may have five Children at one 
„P. 50. 16. Birth. » If a Monſter is born deſtiute of humane Shape, the Parents 


135. may reap ſome Civil Advantages by it, though that cannot ſucceed 
P. 1. 5. 14 their Eſtate. 
II. 


—— 
he —— 


* Ignoſcitur ei qui ſanguinem ſuum qualiter qualiter redemptum voluit. D. 48. 21. 1. 
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7 The Sex is Man or Woman, or between both, an Herma- Sex. 


phrodite, * which is eſteemed to be of that Sex which is moſt pre- D. . f. 10. 


vailing. If the Matter is doubtful, it is reckon'd to be of the Male 


kind. But under the Term Homo, or Man, both Sexes are com- b. 5o. 16. 


prehended. 


The Law farther takes notice of the Male Sex, whether caſtrated 


or frigid, and impotent. But the moſt important Enquiry here will 
be, which Sex has moſt Advantages from the Law. There are many 
Caſes ment ion d in which the Condition of * Women is worſe than 
that of Men. Some of thoſe Inſtances are, * that Women are re- 
moved from all publick Offices, unleſs there is a Cuſlom or peculiar, 
Privilege on their Side; that they cannot be Surety for another, 7 
reaſon of the Senatus Conſultum Velleianum; that they cannot be 
Witneſſes to a laſt Will and Teſtament, ( becauſe they were not ſuf- 
fer'd to be pre ſent at publick Aſſemblies, where formerly Wills were 
made) nor Guardians, unleſs to their own Children ; nor Arbitrators, 
&c. There are alſo Caſes reckon'd where the Condition of Women is 
better than that of Men; as a Woman can ſooner make a Will than a 
Man, ſhe can be married ſooner, ſhe cannot be impriſon'd in civil 
Actions, or criminal unleſs of a heinous Nature, leſt her Chaſtity ſhould 
be expos'd to Temptation under the Confinement. Daughters did ne- 
ver ſuffer Death for the Treaſon of their Fathers as Sons have done; 
if they are with Child, their Puniſhment of Death is deferr'd ti 
they are deliver d, &c. Vid. Specul. de Procuratore. Decius de Reg. 
Jur. I. 2. Where all the particular Differences are repeated with the 
Exceptions from each general Rule. But by Cuſtom, the contrary has 
been practiſed in many of thoſe Inſtances. 

And, by the Laws of England, Women may be Sureties, Witneſſes 
to a Will, Guardians, Arbitrators; they cannot ſooner make a Will 
than a Man; they may be impriſon'd in civil Actions if unmarry a, 
and under all Circumſtances in criminal Caſes, and Death is deferr'd 
but once till Delivery, &c. 3, Inſt. 17. 

By the Divine Law, it was an Abomination for a Woman to wear 


Man's Cloat he, and for a Man to wear thoſe belonging to a Woman, 
Deut. xxil. 5. 


III. The Age of a Perſon is conſider d while Impubes which in 
Males is till they are fourteen Years old, in Females till they are 
twelve. The Pubertas is the growing Hair upon the Os Pubis. 

Both Male and Female are Infants till the ſeventh Year complete. 
b Infans quaſi fandi impos, for in the Law the Infant is ſuppoſed not 
to ſpeak till that Age, becauſe he underſtands not what he ſpeaks. 
After the 12* or 14 Year, the Pubertas is reckon'd to continue 
till the 25 complete, and then is he * Age, and not before. But 


by 
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1 Pronuntiatio Sermonis in Sexu maſculino ad utrumgue Serum plerumgue porrigitur. D. 50, 
16. 195. 


* Mulieris appellatione etiam Virgo viri potens continetur. D. 50. 16. 2. 


* Femine ab omnibus Officiis Civilibus vel Publicis remate ſunt. D. 50. 17. 2. Mulie- 


ribus tune ſuccurrendum et cum defraudantur, non ut facilits calumnientur. D. 50. 17. 
110. 4. 


. > Cum Fari potuerit, & poſtquam Fari potuerit, diſtinguuntur. D. 50, 16, 217, 


152 & 195. 
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c D. 50. 17. 


d N. 13. 7. c. z. 
D. 38. 1. 15. 


C. 10. 31. 10. 


by the Grant of the Prince, a Man may be at full Age when Twenty, 
and a Woman at Eighteen. 


By the Laws of England and Scotland, one (Male or 3 ir 
at full Age regularly at twenty one Tears ; till that Time an Infant, 
and uncapable to Alien or Contract, 1. Inſt. 78. b. Lit. $ 104. Mack- 
enzy's Inſtitutes, &c. lib. 1. t. 7. By a Conſtitution in the Kingdom 


of Naples and Sicily, one 25 o full Age at erghteen Tears old. Ma- 
rantæ Spec. aur. de Appel. Num. 80. Joan. de Arnono. Differentiæ 


Juris Cæſar. & Regn. Sicil. 50. 


© One that is Tmpubes, is uncapable of any publick Office, unleſs 


by Inheritance. 
From the 25 till the 46, a Per ſon is ſaid to be young, and after 


that old Age encroaches. See Bay, 
In ſeveral particular Inſtances, a certain Age is requiſite ; for 
which there are Directions in the“ Margin. 


And fo the Law of England tales notice of the ſeveral Ages of 
Man and Woman. 1 Inſt. 70. b. 


IV. Health is deſtroyed by the Diſeaſes of the Mind or Body. The 
Fool, the Mad. Man, and the Prodigal are diſeaſed in Mind, and 
the Law does a/moſt make the ſame Proviſion for them. 


The King of England is the general Guardian of Ideots and Luna- 
ticks. 17. Ed. 2. c. 9. & 10. 


There are two ſorts of Mad. Men; thoſe that are continually out 
of their Senſes, who are not allow'd to do any manner of Buſineſs, 


D. 118. and are never *© puniſhed for the Commiſſion of any Crime or Breach 


fD. 28. 1. 20. 


1 
| 


8 D. 27. 10. 
1. 


of Laws; and thoſe whoſe Madneſs ſometimes does abate and ad- 
mit of lucid Intervals; theſe are under the ſame Circumſtances with 
other Men, and at * zhat Time have all the Advantages of the Law. 
They have Power to make a Will, and all their Contracts are valid, 
notwithſtanding any Return of their Diſeaſe. | 
Ihe Prodigal likewiſe (who knows no End or Meaſure in his 
Expences, but waſtes and ſquanders away his Eſtate) has the ſame 
Care taken of him. The Prætor s aſſigns him a Curator as he does 
the Madman, till he becomes prudent and diſcreet. The Law nulls 


bD. 45. 1. 6. all Obligations, Alienations and Contracts that he is engag'd in,“ un- 


leſs it be thoſe that tend to his Advantage; in which Particular, his 
Condition is better, becauſe a i Madman has no Will or Underſtand- 
ing at all, but is like a Man that is aſleep or abſent, or like an Infant; 
whereas the Prodigal, as a Minor has ſome Seeds of Diſcretion in 
him, and is only compared to a Madman when he acts like him. 
The Reaſon of that Exception is, becauſe the Interdiction of the 
Prætor was for the Intereſt only and in Favour of the Fre 
| an 
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© Impubes omnibus Offictis civilibus debet abſtinere. D. 50. 17. 2. 1. 

Furioſus nullum Negotium contrahere potęſt. D. 50. 17. 5. Furiaſi, vel ejus cui bonis in- 
terdittum eſt, nulla voluntas eſt. D. 50. 17. 40. 

s Expedit Reipub. ne ſud re quis male utatur, I. 1. 8. 2. 
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and therefore ought not to be exended to any Act that ſhall be pre- 
judicial to him when he acts judiciouſly. 

It has been a great Queſtion, whether a 7 ip ſo jure, may 
be interdicted all Commerce and the Uſe of his Eſtate, or whether 
a declaratory Sentence of the Prætor is firſt neceſſary. It is certain 
that a Madman is interdicted without a declaratory Sentence, and 
that his Actions preſently are void in themſelves. It is certain again, 
that a Contract with a Prodigal to furniſh him with Money to give 
to his Whore, Sc. & is alſo void in Law. And indeed, the Law of * D. 41. 4. 8. 
the twelve Tables immediately committed the Adminiſtration of his 
Eſtate to the next of Kin; bur becauſe in all Probability it cannot 
be preſently evident when a Perſon ought ro be accounted a Pro- 


digal, the common Method has been ro make Application to the 
Magittrate, and ex his Decree before his Acts can be void, and 


before the Kindred can take him into their Care and Cuſtody. 


The Laws of England take no Care of Prodigals; upon which Ar- 
count the Publick ſuffers in the Decay of ancient Families, and in 
all thoſe Inſtances which Luxury and Men of deſperate Fortunes 
can bring upon it. In France Prodigalt are declar'd by Sound of 
Trumpet. | 


The Di/eaſed in Body have a Diſeaſe upon them either Sowrick, 
i. e. which renders a Perſon uncapable of all manner of Buſineſs ; 
as a violent Fever, Sc. . Sons ſignifies the ſame with Wocenr. 
This ſo far excuſes from Attendance at a Court of Juſtice, that the 
Perſon ſo afflicted is not bound to appear even by a l Proctor: and 
if the Judge pronounces Sentence againſt him, that * Sentence is null D. 2.11. 2.3. 
and void. Or the Diſeaſe is wot Sontich, or matter of Excuſe from D. 42-1. 60. 
Buſineſs or Attendance upon Summons, as an Ague, Sc. To which 
may be referr'd ſeveral Imperfe#tons rather than Diſeaſes, as Durnb- . 
neſs, Deafneſs, Lameneſs, and Blindneſs, Ge. | 
After the Enquiry into the Natural Capacity of a Perſon, the firſt 
thing that occurs is its Actions or humane Acts; which though they 
do not come under the Notion of a Perſon, yet may not improper- 
y be treated of in this Place, ſeeing it is the firſt Attendant upon 
im. | 11 IF 
V. In an humane AR, the Intention, Regularity, and Execution Hume Ads. 
of it are to be conſider'd. 198 fy | 
1. The Intention of an humane AR is the Deſign of the Perſon 
acting; which proceeds from his Underſtanding and Will. For it 
is neceſſary that he ſhould have a right a Notion of what he is doing, D. 44-7-57 
otherwiſe a © Mz/take renders the Act as not done at all. This is re- P. 50. 17. 
quired in the making of Teſtaments, in Contracts, in the Commiſſion ; hs bs, 
of Crimes, and in all Affairs of what Nature ſoever where Conſent 116.2. 
is ſuppoſed. Nay, even the Grant of the Prince averr'd to be ex 
certa ſcientia, hath no Effect, if it evidently appears that the Prince 
was decerved in his Grant. 181 | _— 
A Man 


— | 


— 
th. 


Neon videntur, gui errant, conſentire. D. 50. 17. 116. 2. 

In totum omnia, que animi Deſtinatione agenda ſunt, non niſi vera & certa ſcientia perfici 
Paſſunt. D. 50. 17. 76. | A 
1 


— 


104 


A New Inſtitute of the Book I. 


P D. 24. 3. 2. 
2. 


1D 8.2.5. 


r D. 18. 1. 9. 


A Man likewiſe muſt w:// that Act before he can be anſwerable 
for it. The Will may be expreſſed by Words, by S:zzns, and bare 
Con/ent ; which Conſent, p Silence ſeems to infer, eſpecially if the 
Fact is ſuch as might have been prevented by ſpeaking and declar- 
ing to the contrary. Indeed Silence generally infers Conſent, if it 
tends to the 3 of the ſilent Perſon; but if his Damage will 
follow from it, 4 he ſeldom is eſteem'd to be conſenting. I ſaid an 
Error or 1 rendred the Act as not done at all; becauſe Ja- 
tention and Deſign was requiſite, from which every Act was to be 
eſtimated. But this Error muſt be in a ſubſtantial part of a Con- 
tract, and not in the * Name of it, or the Cauſe, or ſome other Ex- 
ternal Circumſtance or Opinion about it. * 


With Regard to the Commiſſion of a Crine, though the Crime 


was committed by a Miſtake, yet if there was a Neglect or ill In- 


tent ion at firſt that accompanied the Action, the Criminal muſt be 
anſwerable for all the unforeſeen Accidents and ill Effects that fol- 
low upon it. | | | 
Ignorance is different from Error; for where youne is, there 
cannot be Intention. There is an Ignorance of Law and of Fact. 


If one is ignorant that his Brother is dead, it is an Ignorance of 


D. 22. 6. 1. 


rD. 22.6.7. 8. 


6.1. 0. © 


1D. 41. 3.31. 


* D. 22. 6. 9. 


Fact, or of a Thing done; but if he knows that he is dead, and yet 
knows not that he ought to ſucceed in his Eſtate, it is an Igno- 
rance of the Law. Now if the Law is a Natural or Divine Law, 
no Perſon pretending Ignorance of it can be excuſed. But if it is 
Civil Law, the Ignorance of it docs not prejudice thoſe that are 
ſeeking their own again, to avoid being damnified ; that is, ſuch Ig- 
norance cannot be objected to them, ut leaves them to their le 

Remedies; as when a Man ſues for Money back again (which, 
being ignorant of the Law, he thouglit ought to id) the 
Objection of Ignorance ſhall be laid aſide ; but if any one ſeeks Gain 
by it, the Plea of Ignorance ſhall not be advantageous to him, nei- 
ther will the Law aſſiſt him. For if one, through Ignorance of the 
Law, u ſhall renounce the Inheritance of his Mother, there is no 
Way to recal it; neither can any one preſcribe or have a Title or 
an Eſtate which he bought of a * Minor, altho' at firſt he thought 
it was lawful to contract with him. But Soldiers and Minors are 


protected by their Ignorance of the Law, not only when they would 


ſuing to get ſomething which they had not before. Alſo Raſticke 
have the ſame Indulgence, and Women ſometimes, provided they 
had not Opportunity of Counſel and of better Directions. 


repair their Damages by the pleading of it, * but while they are f wi 


Vid. Gloſſ. verbo Quibuſdam in D. 22. 6. 9. . Otherwiſe in the 
Laws of England; for Soldiers, Women, or Ruſticks have no ſuch 


Privilege. Dr. & Stud, 1. 2. c. 46. 


IT * 
But in a pænal Law it holds generally, that the Ignorance of the 
Law does not excuſe any one; for it is (Cu/pe Lata) a great Fault 


to 


—_— 


n K 


; Qui tacet conſentire videtur. Reg. 43. in 6. 


Semper qui non prohibet pro ſe intervenire, mandare creditur. D. 50. 17. 60. 
Qui tacet utique non fatetur, ſed tamen verum eſt eum non negare. D. 50. 17. 142. 
* Ignorantia juris cutque notet. D. 23. 6. 9. a 
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to be ignorant of thoſe Laws, or of any other Laws, which are fi- ih 
nite and limited, certain and ſuppofed ro be known, and where the 
Lives and Fortunes of Men are ſo nearly concerned. 
An Ignorance of Fa#, is either an Ignorance of my own Fact or 
of another Perſon's. Ignorance of my ows Fact is intolerable, and 
no Man is allow'd to pretend it; unleſs again it is to ? prevent his D. 12. 6. 22. 
being damnified, as by a negligent Payment. of Money which was 
id before, or when the Queltian is of a Thing dene long ago, or D. 41. 2. 44 
15 intricate in its Nature; for they the * Law does believe the Þ -» D.42.3.21, 
ſon aſſerting his Ignorance, till the Probability of his Knowledge is 
proved by his Adverſary. But the Ignorance of the Fact of ano- 
eher, is eaſily preſumed on all Accounts, and > mult for ever excuſe, » p. 22. 6. ;. 
unleſs it is groſs and affected. . 6. 
And as Ignorante does qualify the Action, ſo if any thing is ſaid 
or done in Paſſion or © ſudden Anger, that Perſon is to be favour'd P. 50. 17. 
unleſs he does perfevere in it. This is not to be extended to thoſe ** 
Caſes where Repentance cannot revoke the Thing done, or give Sa- 
tisfaction; as when a Man in his Paſſion kills or wounds his Com- 
nion. — 
V Farthier; an Intent ion cannot be preſumed if a Thing happens by 
Chance, or is done by reaſon of a Force upon me, or through Fear, 
i. e. ſuch a Force which could not be avoided, and ſuch a reaſon- a D. ,.. 2. 
able © Fear which might prevail upon a couragious and a wiſe Man. 5 
Neither if any thing is done or omitted through Neceſſicy, is there D 4 © 6. 
a Preſumption of . for if a Man is not willing abſent, . 4. 6. 16. 
Allowances muſt be made; and he is excuſable for not coming, who 
was hinder'd by a Storm or Inundation of a River. | 
1 8 Regularity of an humane Act conſiſts in its being firm and 
legal; for, 8 8 | e ee OE 5 
Sir, If an Act be againſt the Prohibition of Law, it is not onl 
irregular and inefſeQud, 3 but is to be eſteem'd as never done at all. s C. 1. 14. 5. 


Vid. antea, The Introduction, Of written Laws. in fin. 


Except from this general g r thoſe particular Caſes, which 
the Law ſays ſhall not be done, but“ that if they are done, they ſhall S 
remain as valid and may be confirmed. * | Tit. 14. 9 
Secondly, i That an Act ſhould: be firm and legal, it is requiſite bo, Pro inte- 
that it ſhould be done hn fide. Purſuant to this, * there cannot be fo, . 
a Preſcription ariſing from a Contract diſhoneſtly made; ! for what « c. 7. 26. 1. 
| E. e : . Was - 50. 17. 


1 . 
. 4 


A 


* 
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» 


Þ Jenorantia Fatti alieni tolerabilis eft Error. D. 42. 10. 5. 
3 x iy in calore iracundiæ vel fit vel dicitur non prius ratum eft quam fi perſeverantia 
apparet judicium Animi fuiſſe. D. 50. 17. 48. 
* Nil conſenſui tam contrarium eſt quam. Vis atque Metus, quem comprobare contra bones 
—_— 50. 17. 116. | 120 * 
* Vani Timoris juſta Excuſatio non eſt. D. 50. 17. 184. | | 
f Que propter Neceſſitatem recepta ſunt, non debent in Argumentum trahi. D. 50. 17. 162, 
Neon negligentibus ſubvenitur, ſed neceſfitate rerum impeditis. D. 4. 6. 16. 
Ejus nulla culpa cui parere Neceſſe fit. D. 50. 17. 169, 
. 3 ſuad fieri non debet fuctum valer. Gloſſ. in l. 5, Cod. 1. 14. verbo, Pro 
infectis. | | 
+ Ratum non habetur quad non bona fide geſtum eft. C. 4. 44. 1. | 
Quad initio vitieſum eſt non poteſt tractu Temporis convaleſcere. D. 50. 17. 29. 


4 new L nſttute of the Book I. 


was vicious and 47 at firſt, cannot by Length of Time be made 
that any Man ſhould be allow'd to reap a Be- 
| | os * 1 


valid, and it is not 
nefit by Fraud. 


Sed vid. poſt, Of Preſcriptions. 


Thirdly, That an Act ſhould be regular and legal, Diligence is 
neceſlary ; ® for a Fault or Neglect is diſcountenanced, and every 
one is anſwerable for it. Neglect is the Mean between two Ex- 
treams, Deceit and inevitable. Chance; by one of thoſe three Ways 
Men loſe their Rights without their Conſents. | mer 

As there are three Degrees of Diligence, viz. ordinary Diligence, 
extraordinary Diligence, and moſt exact Diligence; ſo there are 
three Degrees of Faults or Neglect. Lata Culpa a great Fault, Le- 
2 a ſmall Fault, Leviſſima Culpa the ſmalleſt Fault or Ne- 
i A. great Fault is a groſs and ſupine Negligence; as not to un- 

derſtand what all Men are ſuppoſed to underſtand : Thus it is if a 
Man ſhould not obſerve what was o publickly proclaimed ; or when 
one alone is ignorant of that which all in the City beſides him are 
well acquainted with; or when one leaves open his Doors in the 
Night time, Sc. A Fault of this Nature is ſaid to be net to De- 
»D. 50. 16. ceit, and ? ſometimes termed abſolutely ſo; tho' it is not truly De- 
226, ceit, but only by the Preſumption of Law. This Preſumptios takes 
a D. 16. 3.32. place only in 4 /ame Contracts, and in thoſe Tre/oſſes where a Pecu- 
D. 43. 26. f. niary Puniſhment is to be inflicted; not when the Puniſhment is 

1 22 r for then it is not compared to Deceit, nor is it puniſned 
: as 1UCN. : : | | 
P. 17. 2.72. A ſmall Fault, is that ſort of 2 where a Man does not 

take ſuch Care about the Concerns of other Men as diſcreet and 
diligent Men make uſe of about their own Affairs; and this is 
eſteemed a culpable Neglect, tho' this Perſon is not more diligent 
about Concerns that are his own. Thus it is when one leaves 

the upper Windows of his Houſe, whereby Thieves with Ladders 
do enter and ſteal the Goods of another Man, which were pawn'd 
or lent.” But note, that when Mention is made np of a Fault, a 
ſmall Fault or Neglect is to be underſtood, unleſs the Reaſon of the 
Thing apd Subject Matter directs otherwiſe. l 

Ductilfulneſt in any Art comes almoſt under this Head, and 
Weakneſs or Impotency in managing any Matter which is undertaken, 
" by which Danger and Damage happens to others. | 

he“ /malleſt Fault or Neglect is when a Man does not take that 
Care which the wot exact and moſt diligent Men are wont to do; 


- 
Ll 


a 


* 
* a 2 2 * 
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* Melioris Conditionis ne ſint Stulti quam Periti. D. 43. 24. 4. Quad quis ex culpa ſua 
Damnum ſentit non intelligitur ſentire. D. 50. 17. 203. Unicuique ſua mora nocet. D. 50. 
17.173. 2. Non debet quis Negligentiam ſuam ad alienam injuriam referre. D. 2. 15. 3. 

" Late Culpe finis e/t nan intelligere id guod omnes intelligunt. D. 50. 16. 223. 

Magna negligentig Culpa ęſt, magna Culpa Dolus eft. D. 50. 16. 226. Lata Culpa 
plane Dolo comparabitur. D. 11. 6. 1. 1. 3 

Imperitia Culpa aunumeratur. D. 50. 17, 132. Infirmitas Culpæ annumeratur. D. 9. 
2. 8.1. Culpa eſt immiſcere ſe rei ad ſe non pertinenti. D. 50. 17. 36. | 

Culpa abeft fi omnia fatta ſunt que diligentiſimus Quiſque obſervaturus fuifſtt. D. 19. 


2. 25. 7. * 
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as when a Man ſuffers a Thing in his Cuſtody to be ſtolen, which 
might ſome way or other have been prevented; as not to fix Bars 
in the upper Windows of thoſe Chambers which are remote from 
the Family, and toward the Street, Cc. For if a Thing is taken 


away by Theft, That is not to be reckon'd as loſt * * Chant or- D. 17. 2, 


Accident, but it is to be imputed to the /malleft Fault or 
when Things of Accident, properly ſpeaking, cannot be avoided by 
any humane Care or Induſtry ; as. Fire; R „an lacurſion of 
Enemies, an Inundation of Waters, Gr. | 


or Neglect; 52 3. 


All Perſons in all Caſes are to be anſwerable for Decrit, not- D. 56. 17. 


withſtanding a contrary Agreement; but no one in any Caſe for in- 23. 


evitable Chance, unleſs there is an Agreement to anſwer it. D. 13. 6. f. 


If there is no particular Agreement, theſe Rules will inſtruct what 


oy is required to 
In a 
anſwerable only for Deceit, and a 0 
Caſe of a Depoſitum or any moveable Thing delivered to a Friend 
to be kept for me. Secondly, When a Contract is made for the ſake 
of the Receiver only, there Deteit, and every Fault, even the Gate 
will affect; as in the Caſe of a Thing ent. Thirdly, If the Contract 
is both for the ſake of the Giver and Receiver, there the Perſon guilty 
of Deceit, a Great or Small Fault, mutt bear the Blame and Damages; 
as in Selling, Letting to Hire, the Cafe of a Pledge, Partnerſhip, and 
Money given in Marriage. . ; | el 
This laſt Rule may be apply'd to Innominate Contracts, and to other 


e a humane AR not culpable. Firft, 


Caſes as far as their Nature will bear. b The Maſter of a Ship, an e. 4. 


Inn-keeper, &c. are anſwerable for the ſnalleſ Fault, upon a par- 
ticular Reaſon, becauſe of the great Opportunies they have of de- 
frauding their Cuſtomers and Gueſts/ ' BY | 

Fourthly, That an Act be Regular, the neceſſary Methods for 
Solemnity of Time and Place muſt be obſerved. But where © evi- 


dent Equity does intervene, the Omiſfion of a Solemnity may . Du gh. 1h 


diſpenſed with. | | LY 0 ch 
A Circumſtance of Place is when ny is made whether an 
2 be done in Pablict or Private, in a | 
ane. | | 
E d A Circumſtance of Time appears * 
in what time ſuch an Act was done, 
or Tear; whether a Nataral Day of twelve Hours, or a Czvizl Day 


on 
N 


of twenty four Hours; whether in a Pleading Day, or * | - | "In t. t. 


whether 


F * _—— an oth... — % C3 = A 
A. 
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* 


* 


Y Non valet fi convenerit ne Dolus profietar. D. 30. 17. 23. 


Hrtuitas caſus Humanum Confilium præviders non poteſd, D. 50. 9. 2. 7. Culdit tarel 
gut ſeit ſed probibere non poteſt. D. 50. 17. 50, 

© Etfi nibil facile m eff ex ſolemibus, tamen ubi evidens Aquitas poſcit, fubveni- 
endum eft. D. 50. 17. 183. | x | 

* Crjuſque diei major pars eff Horarum feptem primarum dei, aon ſupremarum. D. 50. 
16. 2. 1. Cum Biſſextum Calendis eft, nil * priore an poſteriore quis natus fit, nam Bi- 
duum pro uno die habetur. D. 50. 16. 98. $i 


quis Sic dixerit ut intra diem mortis aliquid . 


fiat, Ipſe dies mortis guogue numeratur. D. 50. 16. 1339, Ubi Lex Duorum menfium fect 
mentionem, & qui Sexage/imo die venerit audiendus. D. 50. 17. 101, Annum civiliter, non 
ad momenta Temporum, ſed ad dies numeramus. D. 50. x6, 134. Anniculus amittitur, gu 
extremo die anni moritur. D. 50. 16. 232. | ö pet: 

I 


| Place that is /acred or pro- 


the Queſtion whn ad 
what Hour, Day, Month, 


ontracts to the Advantage of the Gzver only, the Receiver is . p. 3. 6. 5. 2. 
reat Fault or Neglecł, as in the D. 50. 17.23. 


9.1. 


But in the common Law of England, a Month or « Twelvemonth 
in the ſingular Number, is to be reckoned according to the Kalendar. 
Zet if we ſay two Months, or tuelve Months in the plural Number, 

it ſhall be accounted a Month of Weeks, which is 28 Days, Vid. Coke's 
Rep. Lib. 6. fol 61. Catesbie's Caſe. 


3. In the Execution of a humane AR, a Cauſe, a true or falſe 
Demonſtration, a Modus, and a Condition may be added to it. 
© D.35-1-72- A, Cauſe is the Reaſon why the Act is done; which though a 
i ©. 6. 44. 1, falſe Reaſon, yet it does not make the Act ineffectual, unleſs it 
uy appears that the Act had not been done, but upon that Rea- 
0 | 


* 
D. 35. 1. 11. AK Demonſiration is a Deſcription of the Thing, which tho' falſe, 
does not make the Act void; as I give to Tztius one hundred Crowns 
which I owe to him; though there was aothing due, yet ſuch a Le- 
gacy is good. The Intention of the Teſtator is to give and to be 
liberal, and the Sum is deſcribed by him; but if the Sum had not 
been mentioned, in zhzs Caſe nothing could have paſſed. 


Vid. poſt, Of Legacies. 


A Modus is the final Cauſe of the Af, and which is to be per- 
' D. 35. 1. 80. form d after the Af. It is deſcribed by the Word | [has] or to 
the ſame Effect, as a Condition is deſcrib'd by the Word [/] or to 
that Purpoſe. It is diſtinguiſh'd from the Cau/e, for That muſt pre- 
cede the Act. As I give you twenty Pound that you may build me 
a Monument ; the Money is preſently payable, and you can only 
m D. 25.1. m oblige him by Covenant to ere the Monument. But if the Words 
=p had been, F you will build me a Monument I will give you twenty 
P. 35. 1. 41. Pound, — is payable n till that Condition is perform'd. ' 
| Modal and Conditional Expreſſions are ſometimes taken the one 
for the other; as! give Sempronia an hundred Pound if the will mar- 
C. 6. 25. 1. ry Titius, or that the may marry Titius; o in both theſe Caſes the 
ift ſhall take Effect, if the is willing, and Titius refuſes. 
e A Condition is the Suſpenſion of the Execution of an Act till 
- ſomething is perform'd whith may be and which may not be: There- 
4 D.35.1.79- fore if the Event is certain the Gift is abſolute ; 4 for there the Gift 
is not ſuſpended, but the Payment delayed; as I give to you a hun- 
dred Pound when I die; for it is a Promiſe to be perform'd at ſuch 
a Time, not upon ſuch a Condition. „ 
Conditions mult reſpect Futurity, and if the Perſon who is to 
have Advantage by the Condition is willing to perform it, yet can- 
not by reaſon of the Refuſal of other Perſons who are neceſſary to 
the 


. 


Quad pendet non eft pro es quaſi fit. D. 50. 17. 169. | 
l Cum ſolvendi Tempus Obligationi additur, niſi es preterito, peti non poteſt. D. 50. 17. 
186. 
| - 
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the fulfilling of that Condition, in this Caſe the Condition ſhall be * D. 28. 7. 3: 
eſteem'd to be perform'd. Thus if I give to Titiut (if he will mar- 
ry Seia) a hundred Pound; if he is ready to perform that Condi- 
tion, though the Woman refuſeth, * the Legacy is due to him. But. 2:35-1:31: 


if the Performance of the Condition is prevented by Chance, as by *C.6. 46. 4: 
Death, Sc. the Gift cannot pals. 


If the Condition reſpects the 1 or the paſt Time, as I give 
to Titius if he does take care of my Affairs, or hath taken care of 
them, the Gift is abſolute or not abſolute at the Time of ſpeaking. 
The Git is not really ſuſpended; there is only ſome Time requiſite 


to enquire into the Matter of Fact, viz. whether Titius did take 
care of his Affairs or not. | ; 


A Condition therefore properly ſpeaking muſt be ſubſequent to the 
Declaration of the Gift; and in * Contracts, if the Party dies before „1. 3. 16. 4. 
the Condition happens, the Heir may take the Advantage of it 
when it does happen; * but in a Legacy (if the Legatary dies be- = D. 36. 2. 4. 
fore the Condition happens) his Heir can have no Advantage, but 
the Legacy is loſt; becauſe in Gifts by Will, the Teſtator has Re- 
gard to the Perſon of the Legatary, but in Contracts Regard only 
is to be had to the Thing contracted for, in which Heirs have an 
equal Intereſt with the Deceaſed. | n 
In Conditions which conſiſt in not doing (Jas I give you a hun-, D. 35. 1. 3. 
dred Pound if you do not go into the Capitol) a'Legary paſſes as | 
ſoon as Securzty is given that you will not go into the Capitol. This 
was contrived by Y, Mut ius, and therefore call'd Cautio Mutiana. 
But in Contracts upon ſuch a Condition, the Death of the Perſon to 
whom the Gift is made muſt be expected; for it ſeems to be the 
wy that his Heir only ſhould reap the Benefit of it. 0 - 
* If the Conditions are added conjunct᷑ ively, they mult all be per- L 2 1411. 
formed; as I will give you ten pounds if you will go to Con/tanti- 
nople and Rome; but if the Condition is put disjuntFively, as if you 
2 go to Conſtantinople or Rome, it is ſufficient to obey any one of 
them. | | = con 


— 


D. 35.117 


In the Laws of England, the moſt uſual and known Diſtinction of 
Conditions 1s, that a Condition is either precedent or ſubſequent, i: e. 
a Condition is to be # —＋ before an Eſtate or Thing given can 
take Effect, or the ition is to be performed within ſome Time 
afterwards. | | | 


Conditions alſo may be impoſſible to be performed, or poſſible. 
Impoſſible, which cannot #aturally come to pals; as if an Eſtate 
ſhould be given to me by Will upon Condition that I touch'd the 
Heavens with a Finger, Sc. A Condition contrary to Law and * D. 28.7. 14 
good Manners, ſhall be likewiſe eſteem'd impoſſible; as when I be- | 
queath an Eſtate to you, if you will commit Adultery ; if you will 
not maintain your Father, or redeem him from Captivity. Upon | 
this Account a Gift with this oy "y vi. if b ſhe does not mar- P. 35. 1. 22. 


. 


— 


In Jure Civili receptum eft, quoties per eum, cujus intereft Conditionem non impleri, fiat 
guo minus impleatur, perinde haberi ac fi impleta Conditio fuiſſet. D. 50. 17. 161. 


In omnibus cauſis pro fatto accipitur Id, in quo per alium mora fit quo minus impleatur, 
* 50 17. 39. 1 4s er 


* 


— 2 — —— 1 


Mo A nav Inſtitute of the Book. 
*D. 35-1-64- 2, is void; © not if ſhe is reſtrain'd to marry a particular Perſon, or 
4D. 35-1-62. reſtrain'd from Marriage for a Time for the Sake of her © Children, 
© D.26.7.5.8. nor if ſhe is order'd to conſult Titius; for the may conſult him and 
fD.35-1.72.4- marry without his Direction. A Condition referring it wholly to 
8C.6. 40. the Pleaſure of Titius whether ſhe ſhall marry is void. s Bur theſe 
aunt. Conditions reſtraining Marriage are only void in relation to Virgins, 

not to Widows. bs * | 


In the Laws of England, there is no ſuch Diftinftion. | 


It is certain that the Addition of theſe Conditions in Laſt ili. 
and Teftaments is ineffectual and to no Purpoſe, for there is no Ob- 
» D. 44.7. 3i. ligation to obſerve them. But it is otherwiſe in > Contracts, which 
are null becauſe ſuch Illegalities or Impoſſibilities are added; fo chat 
even a natural Obligation does not ariſe from them. Ihe Reaſon of 
the Diverſity is, becauſe in Contracts the Deſign of the Perſon con- 
tracting is to be conſider d; which cannot appear to be any at all, 
ſince a Condition is added which ſuch Perſon is preſum'd to know 
was impoſſible or illegal. But in Laſt Wills and Teſtaments, a large 
Interpretation for the Good of the Publick is admitted; and it is 
not to be preſumed that a Man having the Thoughts of Death be- 
fore him, would in a ſerious Temper of Mind make his Laſt Will 
and 1 and at the ſame time add a Condition to null and 
cancel it. | 


Quere whether this Diſtinction concerning impoſſible Conditions, 
with reſpect to Wills and Contracts, ig allou d in the Laws of Eng- 
land? or if they are required to be precedent to the Att, they do not 
"OT the Gift null and void in beth Caſes? therefore fee 3. Inſt. 206. 
a. & b. : 


To an impoſſible Condition may be referr'd, that which depends 
wholly upon the Conſent of the Prince, and that which is very AH. 
cult to be perform'd ; or that is reputed impoſſible, which is per- 

plex d and wnintelligible. | apo 

A poſſible Condition is that which may naturally and legally come 
to pals, and is either a Fofeflatzve Condition when it is in my Power 

*D. 50. 17. to perform it; i which if one refuſes to perform when he may com- 
ow ply with it, or hinders the Performance of it, when it was his Dat 
to do it, the Condition may be ſuppoſed to exiſt; or caſual, whic 
is not in my Power, as I will give, Sc. if ſuch a Ship return from A. 
fia; or mixt, which partakes of the Nature of beth, as when the 
Condition may naturally be performed, but ſome Accident (as Rob- 
bers or the Diſagreement of other Perſons concern'd) does prevent 
2 B both thoſe Cafes alſo the Condition ſhall be taken ta be ful- 
| ed. 
P. po. 7. 7. k Every Act cannot have a Condition annex d to it; for m 
Acts that proceed from the Law or Magiſirate, cannot admit 
an Addition of a future Time; for they are denominated a” 
uc 


—m—. 


—_— — — ts. Alt. ä 
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> 22 poteſt fatere ut paſſet Conditioni parere, jam paſſe videtur. D. 30. 17. 174 
* Quidam Actus legitimi non recipiunt Conditionem, D. 50. 17, 77» 


Chap.t. Imperial or Civil Lr. 111 


ſuch Acts from their Execution. Therefore if a Condition or future 
Time is annex'd 2 to the Subſtance of any Act, it cannot 
et be call'd an Act, for Emancipation, Acceptilation, i. e. an Ac- 
Loon ledgment by Word of Mouth, that a Debt was paid when re- 
ally it was not, Entry upon Lands, Se. are Words that ſignify a 
preſent Act: to which | any Day or Condition is annex'd,, there 
ſeems to be included a Declaration contrary to ſuch an Act. | 
| The Addition of an ungerra Day in a Will makes a Condition," D. 35.1. 75; 
for the Act is ſuſpended till that Time eſpecially if it — uncertain 
whether the Day will —_ and when. Bur if the Day is certain, 
and you know not when it will happen, as at the Day of | Death, 
= the Gift is pure, if it reſpects only 5 hs Death of the Perſon who „o 30. 1. 


receives the Gift. 


An Humane Act being ſo explained, we may proceed and ſay, 
a that Words are contained under that general Expreſſion of an hu-'D. 50. 16. 


man Act; as alſo o Signs which have the ſame Effect with Words, :? „ D. 28. 
and which (if they are —. intelligible) do not differ from s. 5K 
them. For Words were invented that our Thoughts might be un- 
derſtood, which being expreſſed in another N will raiſe the 
ſame Effect in us. If we doubt of the Senſe of Words, we muſt 
_ to the common Uſe of ſpeaking, and not ? decide the Matter? D. 33- 10.7. 
5 up ay Jo articular Opinion. 

ſo may be ſaid to act that does Omit his Duty y. and 4 
Thing may be reputed to be done (as before mentioned) which 
was not done, 4 when there is a tundrance by the Perſon who bas: D. $6. 17, 
an Intereſt in che not — of it. 

* He likewiſe is eſteemed to act Himſelf who acts by excther ; and* D. go. 17. 
an Act ſhall be imputed to one Who commend: it, or to him who on- '* 
ly gave * Directions and Hy 

Ph heſe Rules may be added concerning an humane AR. 
© He that can — the greater Act may do the leſſer, if there was'D. 50. 15. 
no Grant of a particular Power only, Ge. 

" He may diſſent, that may conſent to Act. e 
No 2 ſuffer by the Act of one that is e to v D. go. 17. 


him. 155. 


| | | 1 
| | No 
| : . . 
* * 


5. . 2. 50. 


_ —_—. th. * 
> —__ 
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Actum generale Verbum eſt, five Verbis, five Re quid agatur. D. 50. 16. 19. Geſtum 
rem fignificat "of verbis factam. Eodem fed v. D. 50. 16. 58. 

* Indubitabile ſignum gry pene d Nomine differt. D. 28. f. 9. 8. Ubi non voce fed pra- 
ſentia opus eft, matus fi intellectum haber, poteſt videri reſpondere. D. 50. 17. 124. 

7 Ra. ex opinionibus fingulorum, ſed ex communi uſu nomina txaudiri debem. D. 33. 10. 


"7 EF non 2 facere debet, videtur facere atverſus ta qit# nom facit. D. 50. 17. 121. 

Qui juſſu alterius ſolvitur, pro eo eft quaſi ipſi ſolutum eſſet. D. 59. 17. 180. fo 
per aliam perinde eft ac fi faciat per ſe. Reg. 72. in 6. 7. damnum dat gui jubet dare. 

17. 169. Dejicit & qui mandat. D. 50. 17. 

* Fraudis Interpretatio non ex Forntu date, fo fed ex Conſilio quoque defidtratur. D. x 50. 
17. 79. Confilit non Fraudulenti nulla obligatio of. D. 50. 17. 47. 

* Non debet cui plus licet quod minus g non licere. D. 50. r7. zr. 

* Ejus eft nolle qui poteft velle. D. 50. 17. 3. 

* Faftum cuique ſuum non Adverſaris nocere debet. D. go. 10 155. OUnicuique ſua mofa 
nocet. D. 50. 17. 173. 2. Non debet alteri per alterum iniqua Conditid inferri. D. 50. 17. 
74. Negue interdicto neque in cæteris cauſis Pupillo nocere N Dolum Tutor, D. 30. 
17. 198. 8 


112 e New Inſtitute of the Book 1. 


* D. 50.17. x No one can paſs over a greater Right than he has in himſelf. 
5Þ. 50.179. „ What is done cannot be undone, and a Covenant to make it 


31. undone 1s void. IN | 3 
D. 50. 17. That which is mine cannot be transferr'd to another without 
21. 2 
my Act. 


C. 5.17.3, * Every Act that is wiſely and well done, ought to be ſupported 
and take effect. il | 

P. 28. 7.15. » Thoſe Acts which are againſt Piety, Modeſty or good Manners 
are ſuppoſed in Law to be null and void. . 15 

© D. 50.16. Not to act may be eſteem'd in Law to act. 


| 


1. 50.173, No one ſeems to have an ill Deſign againſt another, while he acts 
55. where he has a Right to act. | 
5 F e 


Of a Perſon in its Civil Capacity, viz. Of a Perſon as a 
Freeman or Slave, a Citizen, Maſter of a Family, Hu 
band or Wife, Father or Son, Guardian, Prince or Sub- | 
Jett: And Laſtly, Of a Corporation. | * 


1 unleſs hindred by Force or the Law. Thoſe that enjoyed 


Save. Freedom were either Ingenuous, i. e. born of a f Woman that was 
J. 1. 3. 5. free at any time after Conception, and before the Birth; or Liber- 
1+ P ines, i. e. thoſe that were manumiſſed and made free from Bondage, 
to which they were born. This Manumiſſion was often by Law even 
againſt the Maſter's Will; as when a Bondman diſcover'd any Per- 
P. 47.10. ſon guilty of ſome great s Crime, or of the Death of his > Maſter, c. 
& $8: If Freedom was not given by Law, there was a Neceſlity of the Ma- 


' D. 38. 2. 4. ſter's Conſent to obtain it. 


After Manumiſſion, the Maſter became the Patron of his Free- 
man, and had — N by it. He had a Natural Right to an 
extraordinary Reverence and Reſpect from him, inſomuch that he 

i C. 6. 7. 2. Might recal him into Bondage for i Ingratitude. 


Otherwiſe by the Laws of England. 1. Inſt. 137. b. 


"LL 13.4.1. 3 [ms or Freedom zs a natural Power to do as one thinks fit, 


The 


„ 


* Nemo plus Juris ad alium transferre poteſt quam ipſe habet. D. 50. 17. 54. 

Y Verum eſt neque pacta neque ſtipulationes Fane poſſe tollere. D. 50. 17. 31. 

* Id quod noſtrum eſt fine facto noſtro ad alium transferri non poteſt. D. 50. 17. 11. 

* Dubium non eſt omnia que Conſilio rectè geruntur, jure meritoque effettu & firmitate niti. 
©. 5.19. . 7 | . 

d Que faucta lædunt pietatem, exiſtimationem, aut verecundiam naſtram, aut contra bonas 
mores ſunt ; hæc nec nos facere credendum eft. D. 28. 7. 15. 

© Facere oportere & hanc fignificationem habet ut abſtineat quis ab eo fatto quod contra 
Conventionem fieret, & curare ne fiat, D. 50. 16. 189. 

In omnibus cauſis pro fatto accipitur id, in quo per alium fit quo minus fiat. D. 50. 17. 39. 

4 Non videtur dolo facere qui Jure {oo utitur. D. 50.17.55. Nemo damnum facit niſi qui 


id fecit quod facere Jus non habet. D. 50. 17. 151. Non videtur vim facere gui Jure ſuo 
utitur. D. 50. 17. 155. 1. | 


Libertas eſt naturalis facultas ejus quod cuique facere libet, niſi fr quid vi aut Jure probi- 
betur. I. 1. 3. 1. | | 


—__ . * 
” 


Chap. 2. Imperial or Civil Law. 
The Patron could not have an k Action brought againſt him by *D. 
his Freeman without Leave firſt obtained, neither then could the 
Freeman bring an Action that ſhould render his Patron | ;nfamons,' D z, 15.2, 
or ſubje& him to Diſgrace. By Contract or Agreement (as it was 5 6. & 7- 


uſual) the Profit of ſome certain Art, in which the Freeman was 
killed, did belong to the Patron. / 


As is the Caſe of Apprentices in England. 


The Patron alſo had a Right of n Succeſſion in the Goods of the = "PSY 
Freeman that was manumiſſed. 


1 1 
„ 
A. 


2» 


2 4.41. ö 


All which with the various Methods of Manumiſſion, the Studious 


in — may ſee fully handled in Juſtinian's Inflitutes and the 
common Syſtems. | 


| 


But whatever were the Diverſities of Freemen heretofore, by a 
later Conſtitution every Perſon manumiſſed was to be accounted In- x, 
genuous, ſaving always the Rights of the Patron; unleſs they were « :. 
particularly remitted. 


In o Favour of Liberty the kindeſt Conſtructions are to be made. p. ,, , 
upon all Occaſions. | 20. & 122. 
P Slavery or Bondage is when a Perſon is 7 to the Domi- v I 1. 3. 2. 
nion f another Perſon, contrary to his natural Liberty. 4 Either by ax... x. 
the Law of Nations, when one is born of a Bondman, or when ta- I I. 3. 4 
ken Pri ſoner in a juſt War; or by the Civil Law, when a Perſon 
ſells himſelf into Bondage, or is condemned to the Mines, or re. 1 6 .. 
call'd into Bondage for Ingratitude. | 
Such is the Condition of a Bondman, that he is excluded the Be- 
nefits of the Law. He cannot * marry, for his Conjunction with a. p . . , 
Bondwoman is call'd Contubernium only. He cannot contract for Exod. 21. 4. 
himſelf, and is eſteem d almoſt in the like State with one » dead., .. , 
He can act only in the Perſon of his Maſter, and whatever v he gains 32 s a0. 
accrues to his Maſter, and he himſelf has no Advantage of it, But L 3.8. 1. 
a Bondman may act for the * Benefit of his Maſter unknown to him, , 5 
though not to his Loſs. All the time of his Bondage the Maſter 3; 
formerly had an uncontroul'd Power of Life and Death over him by 
the Law of Nations; but becauſe ſuch Power was contrary to com- 
mon Humanity, it was afterwards reſtrain'd by the Civil Law, and 
the Maſter was as liable to the Law for killing his own y Bondman,, ; , 8 , 
as for killing a Freeman or the Bondman of another. Notwithſtand- D. g. 2 23: 9. 
ing a moderate and convenient Puniſhment was always allow'd, * D. 1. 6. :. 
and even a Liberty to * kill his Bondman upon great Provocations. . D. 45. 1.96. 


. The 


2 — —— — — 


Aubties dubia Interpretati Libertatis g, "ſecundum Libertatem reſpondendum «ft. D. 50. 
„ | 
Libertas inæſtimabilis eft. D. 50. 17. 106. 
Libertas omnibus rebus favorabilior. D. 50. 17. 122. | | 
, » Servitus eft conſtitutio Furis Gentium gud quis Dominto alieno contra Naturam ſubjicitur. 
. „ | 
Servi pro nullis habentur. D. 50. 17. 32. Servitutem mortalitati fere comparamus. D. 
So. 17, 209. 


* Melior Conditio noftra per Servos fieri poteſt, Deterior fieri nn poteſ?, D. 50. 17. 133. 
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The Civil Laws decree, that the Iſſue ſhall follow the Condition 
of the“ Mother, as to Slavery or Bondage as well as in Baſtardy ; 
for if a Bondwoman be married to a Freeman, the Children ſhall. 4 
bond; and if a Bondman marrieth a Freewoman the Children ſhall 


be free. 


v I. 1. 4. pr. 


But the Laws of England always adjudged the Children to follow 
the Condition of their Father; ſo that a Freeman begetteth free Chil- 
dren as well of a Bondwoman as of one that is fre and a Bond. 
man none but thoſe that are bond. Forteſcue de Laudibus Leg. 
Anglie, cap. 42. Lit. 5187. 

0 By the Canon Law Slaves may marry, c. 1. & t. t. X. d. Conjug. 
Serv. 


If one was taken Priſoner in War, and was afterward freed from 


. 4.15. 5. his Captivity, he had the © jus paſtliminii; and by a Fiction of Law 


1 


& 12. 6.& he was ſuppoſed to have been always at ogy and never to have 

4 PD. 49. 15. been made a Captive. And if he died while a Priſoner of War, he 

18. was ſuppoſed to have died at Rome that very Moment in which he 
was firſt taken Priſoner. | 


This Fiction now is obſolete, becauſe the State and Condition of the 
Perſon continues without Alteration. | 
This Learning in Reference to Freedom and Slavery ts atmoſ} be- 
come uſeleſs among ſt Chriſtians ; but between Chriſtians and Mahume- 
tans a great Part of thoſe Laws are ſlill in uſe. 
Slaves may claim their Freedom as ſoon as they come into England, 
Germany, France, Sc. Groenweg. Vinnius ad h. t. 


Of a Perſon as II. A Citi gen or Denizen is a Freeman of Rome or ſome other City 

Citizen. ſubject to Rome; and is diſtinguiſhed from a Stranger, becauſe he 

did belong to no certain Common-wealth ſubject to the Romans; 

and where-ever he travell'd could only claim the Benefit of the Law 

P. 48. 19. Of © Nations, having no Right to the Privileges or Laws of any par- 

71. * ticular Place. But by the Conſtitution of Antoninus all Strangers 
Dt. 2:09) Jar” 

5-'/* have been naturaliz'd. | 
8D. 49. 15, Every Perſon may s at his Pleaſure chuſe what Government he will 
13. 9. live under, or if he pleaſes under none at all, to gain any Advantage 
by it. But if he * contracts in any Place, or commits any i Crime 
there, he ſubjects himſelf to the Laws of that Place. If he is once 
. 3.15.1. ſettled, may he not depart from the Community without Leave? 

That the Inhabitants may not remove in Multitudes is certain, for 
the State could not ſubſiſt under ſuch a Liberty; but it ought not to 
be denied to ſingle Perſons, if they diſcharge their Debts contracted 
there, and if the Publick doth not particularly ſtand in need of 
their Preſence, &c. | Fees 


bD.s. 1. 19. 
2. 


Therefore in England the King by his Writ of Ne excat Regno may 
ſtop any Perſon going out of the Kingdom, and make him give Security 
not to depart without his Licence. | 

A 


— 


> Vulgo guæſitus ventrem ſequitur, I. 1. 5. 19. 


Dy IT 


Chap 2. Imperial or Civil Law. 


A Citizen is either by & Birth or Elefion. - And this Right of C. 10. 39.7. 
a Citizen the Sons may derive from the Father, tho' the! Father was p. 50. 1. 6. 


an Inhabitant in another Place. I mean really an Inhabitant ; for i. 
a Declaration before Witneſſes that he claims to be an Inhabitant 


there, or tho' he has purchas'd an Houſe there, ® it does not make =D. 50. 1. 20. 


him really an Inhabitant. It is not abſurd that a Man may be an In- 
8 of many Places, where he divided equally his Time of 
Reſidence. 


See the Engliſh Statutes concerning the Settlements of the Poor. 13 
& 14 Car. 2. ch. 12. 1 Jac. 2. ch. 17. 3 & 4 W. & M. ch. 11. 8 & 9 
W. 3. ch. 30. 12. Ann. ch. 8. and ch. 23. 


This Right of Denization is loſt by the media capitis Diminut io, 


viz. when the Perſon is Deportatus, that is condemned to perpe- I. 2 16. 2. 
tual Baniſhment, r or revolts over to the Enemy, or is declared an” D. 45. 8. 


Enemy by the Senate. 


By the Law of 1 an Alien, i. e. one born out of the King's 
Ligeance, or under the Obedience of a ſtrange Prince, cannot pur- 
chaſe Lands to his own Uſe; for the King ſhall have them by his 
Prerogative; neither can he purchaſe any Freehold or Leaſe for Tears, 
&c. to his own Uſe; neither can he be Heir by Deſcent, tho an Alien 
Friend. But ſuch an Alien may maintain perſonal Actions; for 
an Alien Friend may Trade and Traffick, Buy and Sell, take a Houſe 
for Habitation during his Reſidence as neceſſary for Commerce, if 4 
Merchant; but he cannot maintain either real or mix'd Actions. An 
Alien Enemy ſhall maintain neither Real nor Perſonal Actiont till 
the Nations are in Peace; for be hath no Right of Commerce while 
an Enemy. An Alien may be made a Denizen by the King's Letters 
Patents, or Naturalized by Act of Parliament, which is more per- 
fect and effeftual than Deni gat ion by Letters Patents. 1 Inſt. 2. b. 
8. a. 129. a. & b. 7. Rep. Calvin's Caſe. Wands 

Denization gives no legal Blood to the Children born before, nor 
to the Collateral Line of the Denizen. But Naturalization gives all 
the Privileges of a Subjef? born. By a late Statute, Natural born 
Subjects may inherit the Eſtate of their Anceſtors either lineal or col- 
lateral, notwithſlanding the Father or Mother were Aliens. 11 & 12 
W. z. c. 6. See alſo the Statute 7 Anne ch. 5. where there is a 
general enabling Clauſe in the ſaid Statute relating to Children of na- 
tural-born Subjects born out of the of 1 of the Queen. apa 

In France the King ſeizes the Eſlates of Aliens and Strangers 
(when they die jure Albinatis, i. e. Alibi natorum, wn/e/s they Bade 
4 Privilege granted them to be exempt, as the Scoth, Dutch, Switzers, 
&c. or unleſs they marry a Native and have Children by her. Peret. 
in Cod. 10. num. 15 & 17. Gothofred. in notis ſup. Auth. Omnes pe- 
regrini, GSS. 


II. The 
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e Qui in Continentibus urbis nati ſunt, Rome nati intelligantur. D. 50, 16, 147. Utbis 
appellatis muris, Rome autem continentibus e@dificiis finitur, quod latius patet. D. 50. 16.2, 
& 139. & 147- f r 
1 


— ” 


116 


J D. 50. 
195. 2. & 3. 


D. 38. 10. pr. 


Family. But it includes the whole Kindred too; whether of the 
ſame Houſe or no. 2 | 

The Kindred is diſtinguiſhed: by Lines, either the Right Line or 
the Collateral. The Right Line is of Parents and their Children, 
computing by Aſcendants and Deſcendants. The Collateral Line 
is between Brothers and Siſters and the reſt of the Kindred amongſt 
themſelves. For when the Queſtion is asked, how ſuch Perfons 
are of Kin? you mult aſcend to the Stock from whence both Parties 


{prang, and then deſcend collaterally and obliquely to find out the 


s Nov. 118. 


t D. 50. 17. 8. 


egrees. 3 2 
Agnatus is the Kinſman by the Father's Side, Cognatus by the Mo- 
ther's; and both with Reference to Husband and Wife are Afanes, 
becauſe the two Families are brought ad finem, to a certain Point. 
In the old Law the Agnarz did wholly exclude the Kindred by the 
Mother's Side from inheriting the Eſtate, and from Guardian ps; 
but this Difference was afterwards taken away by Juſlinian in his 
* Novels; re Au both Degrees had an equal Right, the neareſt _ 
of Kin indifferently to be prefer'd firſt. | . 
The Civil Law gives this Rule to find the Difference of Degrees 
both in the right and collateral Line, viz. That there are ſo many 
Degrees as there are Perſons begotten, not reckoning the common 
Stock from which all deſcended. For example; firit, in the right 
Line there is the Grandfather, Father, 'and Grandſon. Now not 
compuring the Grandfather, the Father being born makes one De- 
ree, the Grandſon being begotten by the Father makes the ſecond 
Degree from the Grandfather. Then in the collateral Line, if it is 
ask d how many Degrees I differ from my Brother? the neareſt com- 
mon Stock is the Father who begot me and made one Degree, then 
he begot my Brother and made the ſecond Degree; ſo there being 
two Perſons generated by the common Stock, I am diſtant from my 
Brother in the ſecond Degree: So I am diſtant four Degrees from 
my Uncle's Son; for my Father begot me, making one Degree; my 
Grandfather begot my Father, which is the ſecond Degree; the 
Grandfather begot my Uncle, which is the third Perſon begotten 
and the third Degree ; my Uncle begot his Son, and makes the fourth 
Degree. This Method is to be obſery'd in all other Computations 
of Degrees. * And as they ſtand related by Nature, that Relation 
cannot be deſtroy'd by any Civil Law. HY 


But 


— 


4 Pater familias eft qui in domo Dominium habet. D. 50. 16. 195. Matrem-familias ac- 


cipere debemus eam que non inhoneſte vivit. Nam neque Nuptiæ, neque Natales faciunt Ma- 


trem-familias ſed boni mores. D. 50. 16. 46, 1. 
Qui naſcuntur Patris non Matris-familiam ſequuntur. D. 50. 16. 196. 1. Mulier familie - 
fue Caput & Finis. D. 50. 16. 195. 6. | 
* Jura Sanguinis nullo Jure Civili girimi poſſunt. D. 50. 17. 8. 


. ** 9 F : 
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Chap. 2. Imperial or Civil Law. 945 


* 


But it is obſerv'd, that the u Canon Law agrees with the Civil" C. ad em 
Law in reckouing Degrees as to the right Line only: For in the col. 45 
lateral Lines there is a Diſagreement, in that the Canon ſtops in its 
Computation at the common Stock, and then this is the Rule, viz. In 
what ſoever Degree the Perſons are diſtant from the common Stock. in 
the ſame Degree they ate diſtant from each other. Here my Brother 
and I am diſtant but one Degree, for we are diſtant but one Degree 
from our Father, the common Stock from whence we deſcend. Here 
alſo from my Uncle's Son, I am diſtant but two Degrees, becauſe we 
are diſtant but two Degrees from the Grandfather the common Stock, 
where we muſt fix in our Computation; though; as I ſaid before, by 
the Civil Law I differ from my Brother two Degrees, and from my 
Vncle's Son I am in the fourth Degree. 

This Method of (Computation is by the Canon Law, ' where the De- 
grees are equal. But if the Degrees are unequal, that is, where one 
1s nearer to the common Stock than the other, this is the Rule, viz. 
In whatſoever Degree the remnteſt Perſon is diſtant from the com- 
mon Stock, in foes a Degree the Perſons are diſtant from each other; 
fo I and the Grande hi 5 my Uncle being diſtant from each other by 

4 


the Civil Law in the fifth Degree, by the Canon Law are diſtant 
only in the third Degree; for the Grandchild of my Uncle is diſtant 


but three Degrees from my Grandfather, which is our neareſt com- 

mon Root. 191 be | 
The Common Law of England computes the Degrees of Kindred 

according to the Canon Law. 1 Inſt, 24. a. oo | 
IV. A Perſon in his Civil Capacity may be farther conſider'd as of a Peron as 

an Huſband, in whom an Authority over the Fife is lodged, if the — 

is emancipated from the Power of her Father. He hath a Power 

over her Body, as the v Scripture ſpeaks; he may command Service 1 Cor. 7. 4 

and Obedience from her; not in every Caſe, but only in ſuch as are 

within the Limits of reverential Love and . * He may (give « Nov. 117. 

her moderate Correction. His Authority is gain'd by Cos ſent, for c. 14- 

by Nature there ſeems to have been a Parity of Power. He ought | 

to defend her from / Injuries, becauſe he himſelf is then injured as, D. 4. 10. 

well as the Wife. = She muſt follow him and enjoy all the- Privi- 1.3. 

leges and Honours of her Husband; which are retain'd after his oo 4 3 

Death as long as ſhe remains a Widow. She is efteem'd to be of C. 12. 1.13. 

the ſame Countrey with him. If he is legitimate by Birth, he makes 

his Wife legitimate too, tho“ ſhe was born otherwiſe; yet ſhe may 

> give and buy without the Conſent of ber Husband; but he ought, c. f. 56.6 

not to be affected by her < Contracts or Debts, or Injuries; nor the. C. 4 12 7. 

Wife by the Debts or Act of the Husbanld. Pp: + 


| * [© 

By the Laws of England the Huſband and Wife are eſteem d as one 
Perſon in Civil Caſes, and have but one Eſtate. She is alſo diſabled 
to contract without the Conſent of her Huſband; for if ſhe is a ſole 
Merchant, ſhe is preſum'd to have his 2 as in the Contracts 
which ſhe makes for what is neceſſary for her. They cannot give or 
grant to each other during the Marriage. 1 Inſt. 112. a. The Huſband 
may be proſecuted for the Debt of the Wife before Marriage, and 
Damages committed by the Wife; _—_ oy theſe Caſes, the Laws 
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of other Nations are almoſi the ſame with the Law of England. 
Groenw. in Cod. h. t. Vinnii. Com. lib. 1. tit. 258. $ 19. The Wife 
with us loſeth her Dower for the Treaſon of the Husband. 5 Edw. 6. 
ch. 11. but for no other Crime. | 


Theſe are ſome of the Effects of Marriage or Matrimony, the Na- 
ture of which is to be conſider'd more particularly. 

4 Eſpouſals precede Marriage, being a Contract of a Marriage de 
futuro. This was formerly by Szipulation, now by Conſent. They 
are made in ſuch Words as theſe, or the like, I ill take thee to 
Wife, 1 will take thee to Husband. In theſe Eſpouſals if the Man 
departs from the Contract he loſeth the Arrba, or Earneſt, which 
was uſually given to the Woman; and if the Woman fails, ſhe ſhall 
return the Earneſt which ſhe received two-fold. | 
There are alſo Eſpouſals by Words of the preſent Time, which 
are the ſame with Marriage, as by theſe Words, I Titius do take thee 
Sempronia to Wife, Se. 

ſpouſals de preſenti, or Marriage is a Conjunction of Man and 
IWoman in a conſtant Society of Living. By this Definition Polygamy 
and Concubinage are excluded. | 


This Conjunct ion does not infer a Communion of Goods; ſo that That 
depends upon the Cuſtom of every Countrey. However it is one of the 
natural Foundations of Civil Society. ; 8 
8 And formerly Perſons that were not married had not ſo great 
Privileges as thoſe that were; which has been abrogated by Chriſtian 
Princes, probably at the Inſtigation of the Prieſts. 


Thoſe that are forbidden to marry, are, 1. Thoſe that are too 
near of Kin; which if it is in a h right Line, the Prohibition is ia 
;nfinitum, for elſe there would be a Confuſion of natural Duties; nay 
by the Strictneſs of the Civil Law, that Kindred which is by Adoption 
(and not by uy in the "_= Line is forbidden, altho' the Bond 
of Adoption is diſſolved. In the collateral Line thoſe that are 
in the Place of Parents and Children, as Uncle and Niece, Aunt 
and Nephew are prohibited. 1 3 — 8 


The Marriage of Uncle and Niece (as that of Aunt and Nephew) 
is not expreſly forbidden by the Divine Law, tho it ſeems to ſtand 
upon the ſame Reaſons. v. Levit. XX. 19. 20. . 


Brothers and Siſters, tho' not by the ſame Father or Mother, are 
indiſtinctly forbidden; as alſo one cannot marry an adopted Brother 
or Siſter during the Continuance of the Adoption. But * Cozen 
Germans in the fourth Degree are allow'd to marry; tho' accor- 
ding 2p the Pleaſure of the! Emperor, the Law has often varied in 
this Point. 


By 


3 * 


5 Nanliee, mentio & repromiſſio Nuptiarum futurarum. D. 23. 1. 1. 
Nuptiæ ſiue Matrimonium ęſt viri & mulieris conjunttic, individuam vitæ conſuetudinem 
continens. I. 1. 9. 1, | 
7 


Chap. 2. Imperial or Civil Law. 


— —— 2 tc <a _ 


— 
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By the Canon Law Coen Germans being recton d to be in the v e. non debet. 
ſecond Degree are prohibited, as alſo thoſe in the fourth Degree (n. % 
which is the eighth Degree by the Civil Law. Therefore when it 
is vulgarly ſaid that firſt Cozens may marry, but ſecond Cozens can- 
not; probably this aroſe by confounding theſe two Laus; for firſt 
Cozens may marry by the Civil Law, and ſecond Cogens cannot by 
the Canon Law. LA | | Ta 


2. Thoſe are forbidden to contract Eſpouſals or who are of 
too © near Affinity, as the Word is diſtinguiſh'd from Kindred The = 1. 10. 6. 
Kindred of the Husband are not of Affinity to the Kindred of the 
Wife, and therefore the Husband's Brother wn, 2 marry the Wife's 
Siſter, as well as the Husband's Son by a former Wife may marry the 
Wife's Daughter by a former Husband. Ihe Afnity is terminated in 
the Huchand himſelf from the Wife's Kindred, and in the Vie herſelf 
from the Husband's Kindred. Therefore thoſe cannot be joined who 
are in the o Place of Parents and Children, as a Father-in-law and « p. .,. 2 TA 
Daughter-in-law; or in the Place of Brother and Siſter, as the Wife v D. 23. 3. 30. 
and the Husband's Brother; for their Marriages are inceſtuous. 
Out of theſe Caſes there is Liberty. 2 . 
Theſe Prohibitions of Collateral Marriages, tho' perhaps not for- 
bidden by any natural Law, ſeem to be grounded upon this Reaſon, 
viz. leſt by a daily and neceſſary Converſation, and unobſerved Fa- 
miliarity, Opportunities might be given to ſuch Perſons to com- 
mit Adulteries and Fornications amongſt themſelves; which now are 
reſtrained in ſome meaſure by a Declaratios of the Unnaturalneſs of 
ſuch Actions, and the #nbred Averſion to them; or perhaps it was 
upon a political Account, that Commerce might not be reſtrained to 
rticular Families. — 


3. Where there is a Defect of Mind, as in Infants or Madmeu; where , , 1 
there is a Defe in Body, as if the Man is 4 caſ{rated or frigid, or if the c. Patent 
Woman is /* nimis arcta) unfit for Procreation; till theſe Defects are ry For Frigidis | 
removed, Matrimony is forbidden. But as to Age, Women may mar- p. 3 
ry after æwelve Years compleat, and the * Man after fourteen; other- 4 


wiſe, if they are married before, either may diſſent at that Age. = 


Pro bono pacis, Two Princes may match their Children under this 
Age, and the Canon Law wilt confirm it; but * the Canon Law 8 ubi de De- 
does not ſo much regard the Age as the Ability. | | 1 

| | | | Vc. Puberes, 

4. * Publick Honeſty, or Decency, perſuades from ſome Marriages, * ?: fn. cd. 
though it does not expreſly forbid them. So I ought not to an g 5 2 fu 4 
ry my Wife's Daughter, though the was begotten by another Hu. 
band, long after I was divorced from her Mother. | | 

The Law alſo forbids the Marriage of a Guardians or of his Son - D. 23. 2. 59. 
or Grandſon with his Minor, unleſs the Guardian's Accounts have & 62. 5 2. 
been firſt given up within a certain Time * ; as alſo of 
a * Governour of a Province with a Woman under his Juriſdiction ; . 23. 2: 63. 

SSF Ig Xo ONS as" eee 
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* Semper in Conjunctionibus non ſolum quid liceat conſiderandum eft, ſed quid hone/lum . 
D. 50. 197. Non onne, quod licet, honeftum eft. D. 56. 17, 144. 2 7 2 


* 
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> C. 5. 4. 26. of a b Godfather with his God-· daughter; a © Chriſtian with a Jew. 
287 And heretofore Matrimony was forbid between a d Senator and a 
Libertine, or other mean Perſon ; and between a Man of threeſcore 
Nov. 78. e. 3. with a Woman of fifty. But the two laſt Prohibitions are now 
C. 5. 1 7. taken away. | . IS ws 
Neither are any of the other prohibitory Laws obfarved. Vinnii. 
Com. lib. 1. t. 10. S 11. Groenw. de LL. Abrog. ad 1. 23. Cod. de 


nuptiis. 
Yer when the Prohibition is by a particular Conſtitution only, 
7 5-3.1. there the Perſons may be joined by the ſpecial f Diſpen ſation of the 
A Magiſtrate. In Prohibitions founded upon Nature there is no Diſ- 
penſation. | wr: 


In England, by 32 H. 8. c. 38. all Marriages are adjudged lawful | 
that are not prohibited as within the Levitical Degrees, or otherwiſe 
by God's Law. | | 


r P. o. ig. zo. Efpouſals de præ ſenti, or Matrimony is contracted by * Conſent. 
2 24, only, without carnal Knowledge. 


b c. Aliter. Although the Canons, the Greek Conſtitutions, and the Cuſtoms of 
„ fome Countries require the Sacerdotal Benediction. 


dent. Seſſione 
8 


1 There muſt be the Conſent of the Perſons contracting, and of 
1 D. 23. 2. 2. th 


e Parents (the Conſent of the Mother is not neceſſary) if the 
k D. 23. 2. 16. Children are not emancipated, and out of their Power. If the k Fa- 
ther is under the Power of the Grandfather, the Conſent of both is 
C. 5. 418. requiſite. But if the! Woman, idot or Virgin, is under twenty 
MED five Years of Age (although ſhe is emancipated, ſhe muſt be wholly - 
n D.23.1.12. Under the Direction of her Father, ® unleſs he command Obedience 
to an improper Marriage; and after his Deceaſe, ſhe is under the 
» C. 5.4.20. Controul of her Mother; but if the 2 Mother is froward, and diſ- 
ſents without Reaſon, the Magiſtrate. may interpoſe upon Complaint. 

o L. 1. 10. pr. This Conſent muſt be precedent to the Marriage, or at the ve 
Time, for an Agreement and Confirmation afterwards is not ſufh- 
cient. But if the Father is preſent, and does not contradict, his 
eC.5.4-5- P Silence ſhall be preſum'd a Conſent. [See pag. 104. ante] And un- 
Ie, leſs there is this Conſent added, it is to be accounted no Marriage, 
J D. 1. 5. 11. and the Children are to be reputed 4 illegitimate; which is to be 
underſtood rather as to their Claims of Civil Rights and Advantages 


D. 43. 30. 1. Ariſing from it. For it ſeems more * prudent not to diſſolve the Ties 
5- of Nature. | | 


e. Sufficiat pon this Conſideration, the later Canons require the Conſent of 
30-4+5- Parents; but do not make it of abſolute Neceſſity, that the Marriage 
ſhould be adjudg'd null for want of it. 

The Englith follow the Pontifical Law, and by Statute only 22 

the Parties, and the Miniſter that marries them without Licence 


from 


* 


— 


Nuptias non concubitus ſed conſenſus facit. D. 50. 17. 30. 


- 
_ * ” ht 
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Chap 2. Imperial or Civil Law. 


——— — —_— 


from the Ordinaty. or Publication of Banns in the Church. Vid & 0. 1} k 
8 W. 3. c 35. But I think the Civil Law gives the wiſeſt Deter. 20 
rr ar 
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In France Marriages are pribibited and null without 
Parents, with Reſpett to Sons til} thirty Tears of Age, and to 
ters till twenty five. Les Loix Civiles, tom. x. tir. des dots, J 2. 
But in Holland, the Sons at twenty fue, and the Daughters at ten- 
ty Tears of Age, may marry without their Conſent, if the Parents 
can't give good Reaſor to the contrary. Vinnii Com. in Inſt. lib. t. 
L. 10. | aſt” 10 7,0 F / 

The Law of England, though it allows the Male Diſcretion enough 
at fourteen to chuſe a Wife without Conſent of Parents, yet it will 
not allow bim to haue Daſiretion enough" to buy and ſell, or to ſettle 
any Part of his Eſtate on bis Wife till the Age of twenty one. 
if a Woman Child aloue the Age of twelve Tears, and under ſixteen, 
having an Eſlate in Lands and Inheritance, contraft Matrimony 
without the Conſent of Father or Guardian, that Inheritance fball 
go to the next in Remainder or Reverſion. 4 & 5 Ph. & Mar. cap. 8. 


From hence we may conclude, that if there is any * Force, Fear, c. ;. 4. 14 
» Madneſs, or Drunkenneſs. whereby the Perſons are wholly be- Ft 106. 
reaved of their Senſes, or if there is any Miſtake; the Marriage is 
void; for I ſaid before; that the Confent of the Perfons contracting 
was neceſſary; which Conſent cannot be ſuppoſed in ſuch Circam- 
ſtances. 08 145; \ FRE 21 
The Plea of Force or Fear will not be allow'd for every light 
Matter, » nor for a Reverential Fear, leſt the Father ſhould be diſ- 
pleaſed. It muſt be ſuch a Fear that may be — to prevail -D. 23. 2. 22. 
upon Perſons of Courage and Prudence. Such is the Fear of h, | 


or Impriſonment. 


In the Laws of England, it is Felony without Clergy to carry a- 
way a Woman, Wife, Widow, or Maid, againſt her Will, having 
Lands or Goods, or being Heir Ap t to her Anceflor ; and after- 
wards to marry or de ſiis ber. 3 HH. 7. c. 2. 39 Eliz. c. 9. And by 


the 18 Eliz. c.7. it is Felony without 1. have the carnal Know- 


ledge of a Girl under ten Tears of' Age, though with hey Conſent. 


The Mzftake muſt alſo be in the ſubſtantial Part of the Marriage, v. p 104. 
as when I miſtake the Perſon and marry Titia inſtead of ronia. 
A Miſtake in the Quality of the Perſon or the Fortune will avail ” 
nothing; for it will be imputed to your Neglect andy Fault for not » D. 5. 179 
making better Enquiries. If I marry a Strumpet inſtead of a Virgin 


there 1s no Relief, becauſe of the ill Conſequences which may enſue, 
if ſuch Pretences are hearken'd to. | 


Otherwiſe by the Divine Law. Deut. xxii. 13. cum ſeqq. 


(2 


Ii z A 


Fund . ” 


Helle non creditur qui obſequitur imperio Patris vel Domini, D. 50. 17. 4. 


Qui cum alio contrahit, vel eft, vel eſſe non debt, ignarus Conditionis eius. D. 50. 17. 
I 9. | 


2 
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* A ſecond Marriage in Man or Woman is condemned, though 
not abſolutely forbidden. The Prohibition is for the ſake of the 
Children in the firſt Marriage, which the Law ſuſpe&s may be in- 
jured and neglected by the ſecond Marriage, and therefore the Man 
and Woman are liable in this Caſe to ſeveral * Puniſhments. | 
C. 5. 9. ph The Woman is forbidden to marry (infra annum luctus) within 
am,fed vic the Year of her Husband's Death (unleſs there is a Diſpenſation 
> Ibid, from the Prince) becauſe of the * Uncertainty to which Husband 
the Iſſue may belong, and becauſe a reverential Mourning and pious 
Regard to the Memory of her deceas'd Husband is in Decency ex- 
pected. 


The Divine Law and the Canons leave no ſuch Injunction. 1 Cor. 
vii. 39. c. 4. & 5. de ſecundis nupt. | 2 

By the Lawn of England, if a Man hath a Wife and dieth, and 
within a very ſhort Time after the Wife marrieth again, and within 
nine Months hath a Child, ſo as it may be the Child of the one or 
the other, it is affirmed that the Child may be Heir to which Father 
he pleaſes. 1 Inſt. 8. a. 


„. 23. 1. 4. Matrimony may be contracted between Perſons < abſent by 
&;&8. Proxies or Letter, as well as by the Parties themſelves; and it is 
4C. f. 1. 6. lawful for the Proxenatæ Matchmakers to receive a Reward for 

their Pains. | 
*I.1.10. 6. It is not lawful to have © #wo Wives at the ſame Time, nor a Con- 
C. 5. 27-1. cubine with a Wife. 


This was not contrary to Nature or the Law of the Old Teſtament. 
Deut. xxi. 15. 2 Sam. X11. 8. | * 


«D. 25.7.3. It was permitted by the 5 Civil Law to thoſe that had no Wives 
fol. vil. Nor. bf keep one Concubine for the Avoidance of a greater Evil. 
con. 91. | | | 
But theſe Permiſſions are condemned by the New Teſtament and 
the Canons. Matth. xix. 8. Mark x. 8. x Cor. vii. 2 & 3. cap. nemo 
ſibi. 32. 4. 4. | 
Marriages that have been clandeſtinely ſolemnized, i. e. by not ob. 
ſerving the due Solemnities of the Church, are condemned by the 


Canon Law, tho" not made void. cap. quod nobis. tit. qui filii ſunt 
legit. See 7. & 8. W. 3. ch. 35. 


a Ci. 4 9. 'The Proof of a Marriage may be by * Witneſſes who were preſent 
ic. ihud de at the Solemnization; by i Cohabitation of the Parties; by publick 
præſumpt. Fame and Reputation; by“ Confeſſion of the married Perſons them- 
Aker. or ſelves, Rong their Acknowledgment was only to avoid the Pu- 
ſponſ. impud. Niſhment of Fornication; and by divers other Circumſtances, which 


if they amount to a half Proof ought to be extended in favour of 
Marriage rather than contrary to it. 


'The 


— 


— 


uc ſermone Dum nupta erit, Prime Nuptiæ ſignifſcantur. D. 50. 16. 89. 1. 
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Chap.2. Imperial or Civil Law. | 1 7 


The Marriage being legal, Portion and Joynture enſue. Dos, a'C.s. 12. 20. 
Portion, is that Eſtate which is brought by the Wife (or given by > 3. 3.35. 
ſome other Perſon for her) to the Husband to ſupport the Charge 

of a married Life. This may be given before or after the Marriage, 

and the ® Father may be-forc'd by the Magiſtrate to give a Portion =p.,,. 2 19. 
with his Daughter according to his Eſtate and Ability. 7 9s 


There is no ſuch Obligation the Laws of England, neither is 
this Law ob Frog beyond Sea. Groenw. de Legibus Abrog. in Cod. 
lib. 3. tit. 28. 1. 19. ; 2 | | | , 


The Woman is not conſtrained to bring her a whole Subſtance as D. 23. 3. 9. 
a Portion to her Husband, but may retain back — of her Goods; 3: 
which are then called Paraphernalia, in which the Husband has no 
Intereſt; o for ſhe may diſpoſe of it without his Conſent, and bring o C. 5. 14. 11. 


Actions in her own Name, or in the Name of the Husband, for the 
Recovery of it. 


In England we account the Paraphernalia to be only the Womans 
wearing Aparel, Jewels, and perſonal Ornaments which ſhe wore 
during her Marriage, ſuitable to the Quality of her Eusband, Vide 
the Law of England poſt. Of Gifts. Book. 2. ch. 4. c 
Donatio propter Nuptias ( formerly called ante Nuptias) a . PI. 2 7.3. 
ture, is a Security aſſigned by the Husband to the Wife for her Por- | 
tion; beſides which ſhe has a tacit 4 Mortgage in all the Goods of 4c. fl. 12. 30. 
her Husband, and is to be prefer'd before all other Creditors when 
the Marriage ceaſes, though their Mortgages are of an ancjenter 


Date. 


This ſeems to be unjuſt and void of Reaſon, and it is not obſerved 
in England, nor in Spain, or Holland. Perez. prælect. in lib. Cod. 8. 
tit. 19. Num. 22. . | 


The * Joynture is to be of the ſame Condition and Quantity -with - 
the Portion, and if the Portion is return'd after the Diſſolution of the 
Marriage, the Wife alſo muſt return the Security. 

During the Marriage the Husband receives the Profit of the + 1 Nov. 9. 
Portion, * unleſs he declines, and begins to gow low in his Fortune; e, ul. 
and then even during the Marriage, the Wife by Law may ſeize her 3.7. 
Portion or Security, or bring her Action againſt him and lodge it 
out of his Reach; for the Property of the Portion is not transfer'd 
from the Wife by the Intermarriage. 


Vid. poſt. Book 2. ch. 4. | 


Nov. 97. 


Marriage is di/olv'd by the natural Death of either Party, or by 


Divorce. 
If the * Husband is in Capriviry, and it is certain that he is in the, ,, 8 
Hands of the Enemy, the Wife ought not to marry again, or rw: 1 
clude * 7. 


— — — 


* e 


t In Ambiguis pro Dotibus reſpondere melius eft. D. 50. 17, 85. Reipub. intereſt mulieres 
dotes ſaluas habere propter quas nubere poſſunt. D. 23. 3. 2. EY 
1 
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clude that he is dead, till ſhe has receiv'd certain Information; but 
if it is uncertain whether he is a Prifoner or no, after five Years 


Expectation the Wife is not puniſhable if the takes another Hus- 
band. | 953 


By the Laws of England it is Felony to marry d ſecond Huſband 
or Wife, the firſt being alive, even after ſeven Tears Abſence in any 
Part of the King's Dominions, the one of them knowing the other to 
be living. But if either Party is beyond Sea for ſeven Tears, no Fr. 
475 -4 marry again, though Notice of being alive. 1 Jac. x. nt. 
3 Inſt. c. 27. 


And then if the firſt Husband ſhould return, he cannot by Reaſon 
P. 48. 5.11. of the ſecond Marriage * refuſe his Wife, becauſe he was ſomewhat 
9 in Fault for being ſo long abſent, and for not giving Notice that he 
* Nov. 117. was alive. But * 7aftinian afterwards 114} 


C. 11. 


[And the Canons, c. in preſent. de ſponſalibus ] 


requited a certain and poſitive Proof of the Death of the former 

Husband, before the Woman was ſuffered to enter into a ſecond 
Marriage. _ | hs" 

By Divorce the Marriage Knot is untied, either by the Conſent of 

beth Parties, or by the Act of one only. By the Law of the zwelve 

7 C. 5.17.9. Tables a y mutual Conſent could deſtroy the Marriage as a mutual 

12 11 Conſent at firſt made it. But * Juſtinian permitted it only where 

c. 10. both Parties agreed to 3 that they might live ſingly upon the 

Score of Chaſtity only. Let ſee Nov. 140. 


M hereas the Canons have wholly taken away that Liberty. c. ex 
parte. de tranſact. 


* C.5.17.8. By the * Act of one of the Parties the Marriage is deſtroy'd, as 
where one is guilty of Treaſon; where one may juſtly charge Adul- 
tery upon the other, and the accuſed Perſon cannot juſtly recrimi- 

> Nov. 117. nate; Where there is irreconcileable Hatred; * intolerable Cruelty ; 

© 3.9-<13- a Deſign of Murther upon the other; when the Wife through Wan- 
tonneſs ſhall waſh and bath amongſt Men; when the Husband ſhall 
become Pander, and tempt his Wife to Lewdneſs for Gain; when 
one Party ſhall unjuſtly forſake and live apart from the other. 


But again the Canon Law does interpoſe, and will not permit in 
any Caſe the Diſſolution à Vinculo Matrimonii, though the Divine 
Law does permit it on the Part of the Huſband, at leaſt in one or 
two Inſtances. Deut. xxiv. 5. Matth. v. 32. x Cor. vii. The Law of 
England ig agreeable to the Canons. 1 Inſt, 235. a. Of late, in Caſes 
of Adultery a total Separation from the very Bonds of Marriage has 

een indulg d by particular Acts of Parliament. 


Ofa Perſon a V. The Relation between © Parents and their Children is another 
: Father or. natural Foundation which God hath laid for Civil Society. Now 
| the 


_ — 
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© Appellatione Parentis aon tantum Pater, fed etiam Avus & Proeuus continentur, & Mater 
& Avia & Proavia. D. 50. 16. 51. | | 


Chap. *. Imperial or Civil Law. 


the Right of a Father is acquired three Ways, viz. by Marriage, by + 
Adoption, by Legitimation. * W „ . 
1. By Marriage the Power of a 4 Father is acquired over his Son, 1. 9 Pfr. 
if he is born in Wedlock. But he is not ſo under the Power of the 
* Mother ; for ſhe herſelf is under Authority; though by all means Þ. 50. 16. 
the Son ought to pay her Reſpect and Obedience. 1954 
A Son by a Concubine is not under the JuriſdiQtion of the Father, 
but follows the Mother. In which Caſe the Rule f Partus Ventrem * D. . 5. 19. 
ſequitur is to be underſtood as well as in relation to Bondage; for * *+ 
the Father is preſum'd to be unknown. 
2. By Adoption, which is a law ful Act by which thoſe that are not 
my Children are made ſo by Law and the Authority of the Magi- | 
{trate, with the Conſent of the s natural and lawful Father and of c. :. i. 2. 
the Children themſelves. The adopting Perſon mult be of a proper 
Age to be a Father, and eighteen Years at leaſt elder than the Perſon 
opted; for * Adoption muſt imitate Nature. v I. 11. 4. 


r 


—_—— 


In England and in our neighbouring Nations there are no Laws in 
U/e concerning Adoption; but by Agreement a Kind of Adoption may 
be among ſ private Perſons. Groenweg. de Legibus Abrog. Inſt. 1. x. 
tit. IT. | EO 

In Germany there is a Sort of Adoption, where Children by 
Marriages are by the Decree of the Magiſtrate and Conſent of Huſ- 
band and Wife, Relations and Friends, united and joined, that no Di- 
ſlinction is to be made among ſi them in Regard to Succeſſion, &c. 
Gail. 1. z. Obſerv. 125. | 


3. By Legitimation, which is a legal Act, making my illegitimate , 
Children legitimate. This was either by offering and entring them 1. 1. 10. 13. 
in the Curia or rr or by ſubſequent Marriage with a 
Concubine; or elſe by the k Reſeripe of the Emperor. 


This Power of the Prince is not pratiiſed at this Day; neither 
can I apprehend that there is any thing like that Legitimation which 
was per Obligationem Curie  V/e with us or our 15 9 As 
to @ Legitimation H 4 ſubſequent Marriage with a Concitbine, it 
was endeavonr'd to be mat Part of the Laws of England, but ir was 
efted in Parliament. Forteſcue de Laudibus Legum Angliz, e. % 

ine 


kNov. 89. c.. 


hongh the Canon Law allows farther than the Croit Law, and. 
fers a ſubſequent Marriage with one that did not live as a Concu | 
0 be 4 Legitimation. ©: ſtys eſt X. tit. qui filti funt legitirni. 
And this is the Law in Germany. Gail. 2. obſerv. 141. n. 8. and ao 
in Holland with a Diſpenſation. Vinnii com. hic. MY 


Formerly the! Father had Power of Life and Death over his' c. 8. 4. 10. 
Children, but now-only the Power of moderate Correction. If = C.8. 47. 3. 
the Crimes of the Children are extraordinary, the Magiftrate may 
inflict the Puniſhment. | 

K k By 


Pater eft quem Nuptiæ demonſtrant. D. 2. 4. 5. | 

* Falſum' eft cam peperiſſe cui mos tua Filius exſe2us eff. D. 50. 16. 132. 1. 

Ter enixa eft que Tergeminos peperit. D. 50. 16. 137. | | 

' Vulgo queſitus ventrent ſequitur. D. 1. 5. 19. | 

Patria poteſtas in pietate debet, non in atrocitete, conſiſtere. D. 48. 9. 5. 


* 
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By the Divine Law Death may be the Puniſhment of a di ſobedient 
Son. Deut. xxi. 18, 19. ; ou 
„C. 8.47.9. * As the Father is bound to educate the Son according to his 
„ P. 25. 3. 5 Ability, at leaſt with all thoſe Things which are o neceſſary for a ſo- 
* cial Life, ſo the Father for his own Support in Time of Famine 
»C 4.43.2. P might formerly ſell his Son into Bondage, but upon Condition that 
if he reſtored the Price afterwards, his Son ſhould be returned. The. 
Authority of a Father over a Son is gain'd by Generation, for he is 
the Cauſe of his Being. 
The Father and Mother ought not only to educate and ſupport 
4 D. 25. 3.8.their own Sons and Daughters, 4 but their Grandchildren ; and fo 
P. 25. 3.5. if by Reaſon of Sickneſs or Poverty they want their Relief, and can- 
not maintain themſelves. It makes no * Difference if thoſe Chil- 
5. dren deſcend from Sons or Daughters, from the Male or Female 
$1.2. 3-4-5: Line. , | 
* In the ſame Manner Children are bound to relieve their Parents, 
©D.25.3.5.16. Se, but not obliged to pay their * Debts; * tho? if they are impri- 
« Nov. 115. 3. ſon'd for Debt, a Son ought to be Bail for them. And if there are 
25 „are no ſuch Parents, a * Brother is bound to relieve his poor Siſters, 
w D. 26. 7. 
13. 2. but no farther. 


V. 43. Eliz. ch. 2. F 10. 


T. 
s D. 25.3. 5 


«D.2:.3.c. Children are preſum'd to be the Off- ſpring of that Father who 
f. acknowledges them; eſpecially if they are eſteemed and reputed to 
cum leg, be the Children of ſuch a Father by. the Neighbourhood. 
* If a Child is born of a Wife while the Husband hath been abſent 
ſome Vears from her, or if a Child is conceived and born durin 
ſuch ? Sickneſs or Infirmity of the Husband, that he could not — 
ſibly be the Father of it; it is not his Child, tho' he was converſant 
all the Time with his Wife in the ſame Houſe, * neither is he obliged 
to maintain 1t. 


y D. 1. 6. 6. 


* D. 25. 3. 5. 
8. 


By the Law of England if the Husband\ remain within the 
Seas, that is, within the Juriſdiclion of the. King, if the Wife hath 
Iſſue, the Child is no Baſlard, and the Husband is bound to maintain 
it, unleſs the Husband had an apparent Impoſſubility of Procreation, 
as if the Husband be not * ears old. 5 the Child is born within 
a Month or a Day after Marriage, the Child is Legitimate, x Inſt. 
2.44 a. 


If a Woman denies that ſhe is with Child and the Husband affirms 
it, ſhe may be conven'd before the Prætor; who ſhall * appoint 
the Houſe of ſome diſcreet Matron, that ſhe may be inſpeRed' b. 
three skilful Midwives to be choſen by the Prætor, not by the Huſ- 


5 


 * Liberorum appellatione Nepotes & Pronepotes & cæteri gui ex bis deſcendunt continentur. 
D. 50. 16. 220. & 56. 1. & 220. & Sect. 2. Filii appellatione omnes Liberos intelligimus - 
D. 50. 16. 84. Et Filiorum appellatione omnes gui ex nobis deſcendunt continentur. D. 50. 
16, 220. 3, | 
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band; where if two of the Midwives agree that ſhe is with Child; - 

ſhe muſt be committed to ſuch Care and Cuſtody as. the Husband j/ 

ſhall appoint. | ® | | 
If ab Woman upon the Death of her Husband pretends to be with! P. 25. 4. 

Child, ſhe ought to acquaint thoſe with it twice every Month, whoſe © 4 

intereſt is to be prejudiced by the Birth, that they may alſo ſend 

Women to inſpect her, and Men to be a Guard over her in a Cham- 


ber to which there is but one Paſſage and three Lights at the leaſt, 
and that they may ſee the Child willen it is born. 


In the Laws of England there is alſo the Writ de Ventre Inſpiciendo. 
Reg. Orig. 227. \ | 


The Education of it is to be where the Father ſhall appoint, but 
the Child muſt be ſhewn frequently till it can ſpeak, 

W hatſoever Eſtate the Son acquired he could not call it his own, 
but almoſt all of it formerly belonged to the Father. Afterwards 
the Father had only that which the Son raiſed out of the Fathers 
Eſtate (called © Peculium Profectitium) and the Profits only of the J 2 9-1-2 
Son's Eſtate (called Peculium Adventitium) while the Property of it 
continued in the Son himſelf. But of the Peculium Caſirenſe which 
the Son got in War, or quaſi Caſtrenſe which the Son got in the Pro- 
feſſion of ſome liberal Art, Sc. the Father had neither the Profits, 


Property or Title. 


The Father had this Intereſt over the Son's Eſtate, becauſe the 
Romans oppoſe them to be as one Per ſon. 5 

But the Laus of England make no 2 Suppaſal, and do not al- 
how the Father ſuch Power. If the Son has any Eſtate, the Profits 
of it belong to himſelf, and if the Father receives them, he muſt ac- 
count for them to the Son. Bratton. I. 2. c. 5. And this is the Law 
and Practice beyond Sea, except in Friezeland, and in France, where. 
by Cuſtom in ſome Provinces * come near to the Roman Law. Loix 


5 Cc. 3 Tom. Tit. 2. Sect. 2. Vinnii Com. Lib. 2. Tit. 9. 
1. 5 


The Paternal Power is diſſolved, 1. By the Paternal or Civil 
Death of the Father or Son. 2. By Emancipation, which vacates 
all Civil Claims; but not the natural Right. 3. By the Son's ac- 

uiring ſuch a Preferment or Dignity which advanced him amongſt 
the Romans extra Curiam ; many of which Offices are mention'd in 
the * Novels. | 7 N Nov. 81. c. i. 

VI. One may be forced to be a Guardian, becauſe it is reputed Of Perſon as 
an Office of a publick Nature. And if it is made an Office of pri- B. 26. 
vate Profit, it is contrary to the Intention of the Law; s altho' upon (P. 26.8. 58. 
a juſt Reaſon a Salary may be appointed by the Magiſtrate. ' 1.26. 7 


There is a Tutor and a Curator. * The firſt is Governour 8 
cipally of the Per ſon of the Minor, and ſecondarily, of his tes 
| | | : 
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bd Tutela oft vis & poteftas in Capite Libero ad tuendum eum qui propter @tatem ſuam ſs de- 
ſanders aan. D. 26. oy | 9 1 ſuam ſe de- 
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the latter is principally of the Eſtate of the Minor, and ſecondarily 
of the Perſon. | | 


Amongſt us and our neighbonring Nations this Diflinftion is ne- 
glected. Tutor or Guardian is the common Word. The Minor is full 
of Age with us at one and twenty, in other Countries not till twen- 
ty five. See pag. 102. ante. | 


But though Guardian's a/ig#'d are forced to accept of this Office, 
i I. 1. 25.14 Yet every Perſon is not capable of it; for ſome are forbidden, i as 
k Nov. 72. thoſe that deſire and ſeek after it; the & Debtors or Creditors of the 
. ! deaf, dumb, and blind Perſons; a ® Father-in-law ; n Mi- 
" © 7, 49.1, nors and Madmen till the Impediments are removed; Prodigals, 
" 1.1.14. 2. Women (for it is an Employ fit for Men only) except the ? Grand- 
» & 5-35: '- mother or Mother; for their Authority over the Minor, and their 


c. 5. Affection for his Intereſt, gives them an eſpecial Qualification. 


By the Law of England none of theſe Perſons are ſimply and 46. 
ſolutely uncapable to be Guardians, except Minors or Madmen. | 


C. 8. 15.6. If the Mother is a Guardian, and marries a 4 ſecond Husband be- 
fore ſhe hath paſſed her Accounts, the Eſtate of the ſecond Husband 
ſhall ſtand as a Pledge and Security for the Minor. 

*I. 1. 25. 16. Others may be * exc#/ed from this Office, either of Tutor or Cu- 
rator, if the Excuſe is pleaded within fifty Days after the Appoint- 
ment. Some of the Excuſes pleadable are, a Number of Children 
of their own alive, vig. either three at Rome, four in Italy, or five 

$ Ibid. in the Provinces. Thoſe * Children who died in Battle in Defence 
of their Countrey are reckon'd always alive. Alſo an Employment 
about the Prince's Revenue, Abſence upon the Account of the 


Commonwealth, the Burthen of three Guardianſhips already before 


this laſt Appointment, great Poverty, Unſkilfulneſs in Letters, Age 
C. 1. 3. 52. of ſeventy Years, the Profeſſion of the liberal Arts, Holy Or- 
ders, Sc. were ſufficient Excuſes. | | 
«I. 1. 14. Tutelage is either Teſamentary by Law, or Dat ive. if, u Teffa- 
P. 26. 2. 4. mentary, When the Father [or » Mother] aſſign'd to his or her Child, 
born or to be born, a Tutor by his or her Laſt Will and Teſtament, 
either for a certain Time or upon Condition, Se. 24, Or Tutelage 
x I. 1. 15. pr. is aſſign'd by the * Law only, when for want of Appointment by 
Nov.118.c-5. Will, the Law caſts the Guardianſhip upon the Kinſman ext in Suc- 
D. 26. 4.1. ceſſion, if he is qualified for it, preſuming that he would take the 
greateſt Care of the Eſtate who was to ſucceed in it. 


By the Laws of England, the next Friend of that Heir to whom 
the Inheritance cannot deſcend, ſhall have the Wardſhip of the Land 
in Socage, and of the Heir until fourteen Tears bf Age. For if the 
Land deſcend to the Heir of the Part df the Father, then tbe Mother 
or other next Couſin on the Part of the Mother ſhall have the Wards 

. ſhip, &c. Lit. F123. For our Law concludes, if the Tuition of an 
Infant is committed to him that is to ſucceed in bis Eftate, thut it 
is as abſurd as to commit a Lamb to the Cuſtody of a Wolf. Forteſcue 
de Laud. Leg. Angl. cap. 44. In moſt Countries at this Day, all Tute- 


lage is either Teſtamentary or Dative by the Magiſtrate. Greonw. de 
Legibus abrog. lib. 1. tit. 15. | | 8 


7 
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dy, Laſtly, The third Kind of e w was * Dativn Nen 
was given and aſfign d by the Magiſtrate, e offtzv, or upon Pyts- 

tion, when a Guardian by Wi of Lew was provided. And 
though a Guardian is a e Wilt of the Father; if the 
Magiltrate does not approye of hin 11 nominate forme other . p. 167 3.3. 


without any Neceflity 8 recotamending th 6 next bf Kin. 
So in France all Tateleget are in 4 anther Dative, * ge Xs! 
2 the Minor may nominate another, and the Magi Youre will kon- 


Choice, and atmitifter to him the Oath. Les Loix Civiles, 5 
ken tit. 1. | 


Theſe d Guardianſhips continued al the Male 9 tha « Year: 
of Age, and till the Female was #welve. And if the Tutor pleal 


a Curator might ſupply" his Plate upon a tettiporary e Abfence or 2 1.25. 3. 


Excuſe. 

Curators regularly were afli & by the Confent of the Minors at 
the Age of * A till the 75 ne? Fg; Fve, either for ſothe I. . 23. 
particular Part, or ovet the 'whote Coticer their Confetit it 
mult be, unleſs they have a Tryal 1.75 as TON kde with 
their Tutor, of 4 Stranger: in which Caſe 4 Curator will forced 1 23.3. 
upon them by the Magiſtrate. l 

An A 1＋ 7 alſo of a Curator e be by the hoes 
Perfotis after full Ag 55 but here withs ing, their Conſe 
Such are Madmen, Prodigals, & 
which are afflicted with mentabie ifſeaſes that inca 
manage their owt! Affairs. * If « Son not en 
Father is the Cut wr Re t the 
4 Curator to his 18d ; prob 


poſe of her W 145 | | MM 10 106 
Otherwiſe in Prackice. Groehw de LL. Abrog, in lat k. t. F 


But let the Judge be very crourapetds for ſometimes theſe lute. 
mities are feighed for ary Advantages. 


Curators may be 
Perſons:dead | without þ rr e nme 42.4.8. 
on long Voyages. eee 


e and 4 prints ms Carpats in He she 
In France #:idows pe. Children) matrying bt hah 


ty, are Z 16 alienate then £ aber, and e 
, LL PE 


In the Adminiflration of the Tutelage and Cur torſhi the Pe 


dI. 1. 22. 


Tk them fo 1. 23. 4 
mad, 5 . 5. 70. 7. 


5 1225 7.3. e. 


r 


ons 


and Curator mult male an a Invemrery of a e Alte of the Minor, ©: 5-37: 24- 
reſted. by reſpective Values of eve 


particular, ſubſcribed and at- 

4 publick Notary and Withelfes. Then ne mut take a 19 

o Oath obs — and falchfef in Bie Adwwiwil ation; and he „Nov. 52. c. 8. 

muſt give Bayl and * JU . rf; boi to ſurrender up the Eſtate, » 1.1. 24.cum 

when the de determined. Phe there is no per- enn. 

ſonal Security, yet all dbe Goods and Eſtate of the Guardians is tavitly 
3 5 Na 

onen 


d over the e ef n Bee and of» D. 44.5.4. - 
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conſtantly given by thoſe Guardians which the Law only does aſ- 
ſign ; for it is not required from Guardians appointed by Teſtament, 
or by the Magiſtrate upon Inquiſition. For the Teſator and the Ma- 
giſtrate by ſuch a Deſignation have already approved of their Ho- 
neſty. But theſe two may ſometimes be forced to give Security; 
as when there are many Guardians, and one of them propoſeth to 
the reſt, either that they would give Security themſelves, or give up 
the ſole Adminiſtration to him upon his Security. [5 4; 
qD. 26.7.2 This Adminiſtration is exerciſed in 4 educatzzg the Perſon of the 
3- 8. 49. Minor according to his Quality, either at the Houſe of his Mother, 
| unleſs ſhe marries a ſecond: Husband, or in ſome other Place by 
Decree, as alſo by giving Authority and Conſent to the Acts of the 
Minor, where there is occaſion for him to be concerned in any Un- 
dertaking. | | ets S007, 
© I. 1.21.2, The Tutor can give an Authority only, and the Curator a Con- 
ſent; ſo that a Tutor muſt be perſonally preſent in the very Agtee- 
ment of the Minor to give it Life, otherwiſe it cannot take Effect. 
But the Conſent of the Curator, either before or after is ſufficient, 

for the AR of a Minor under a Curator is only voidable not void. 


This Nitety is not obſerved in Prattice. Groenw. de Legibus 
Abrog. in I. tit. 21. | * N 


8 Ibid. If the Minor makes an advantagious Contract in buying and ſelling, 
Sc. he may act without his Guardians, and may bind another, tho 
he is not bound himſelf ; unleſs in the Acceptance of an Inheritance 
by Will, though profitable to him, becauſe he muſt then be bound 
to the Creditors and Legatees. But if any Agreement is to his Diſad- 
D. go. 17. Vantage, it is: null and void, unleſs the Authority of the Tutor, or Con+ 
189. ſent of theCurator intervene. Neither the Tutor nor Curator can con- 

tract with their Minor; for there is great Suſpicion of Fraud; but a 
I. 1. 21. 3. Tutor and Curator may be aſſigned for that Purpoſe. | 


By the Laws of England theſe Contracts are on voidable, ; F the 
Minor pleaſes, when he comes to Age. The Authority of the Tutor 
is not material. 235515 B i inn 


There are ſome Caſes where the Minor may be bound without his 
» D. 16.63. Tutor, as where by * Deceit or Trick he grows richer by his Con- 
*D. 44.7. 46, tract; or when in * Partnerſhip his Partner has laid out Money upon 
the common Stock, &c. In which Caſes, if the Minor does not per- 
form his Part of the Contract, he ſhall' not make any Claim upon 

71. 1. 21. pr. thoſe who are concerned with him; though in other Caſes he ma 
bind the adverſe Party by his Contract, and not be bound himſelf. 
But here they may force him by Action to a Reſtitution. 


No ſuch Action known in the Laws of England. 


5 * 


| As to the Management of the Minor's -E/ate, it conſiſts in the 
ſafe Cuſtody of thoſe Things which will not be the worſe for keep- 
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x Pupillus nec velle nec nolle in ea ætate, niſi adpoſita Tutoris Authoritate, creditur. D. 50. 
17. 189. Pupillus pati non poſſe intelligitur, D. 50. 17. 110. Pupillus omnia Authare Tu- 
tore agere poteſt. D. 50, 17. 5. | 
\ | | T 
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ing, and in * ſelling thoſe Things which are likely to periſh; but the - C. 5. 37. 22. 
Guardian ought. not to buy any thing himſelf of the Minor. The 225-8. 5. 2. 
Guardian ought to put the Minor's Money out to Uſe, b if there is a+ c. 3.38.5. 


[| 


- 


Conveniency, or lay it out in Purchaſes: He ought to receive and 
pay his Debts, Ge. All which ſhall be accounted to be the Act of 
the Minor when he comes to Age. | 


In France the Money of a Minor is laid out,. and Purchaſes made 
by the Tutor with the Advice of the Kindred. Ordonance d' Orleans, 
art, 102. Les Loix Civiles, Sc. h. t. 5 


But it is thought reaſonable to barr the Guardian from alienating 
any real Eſtate, or moveable Goods of any extraordinary Value 
without the © Decree of the Magiſtrate. Therefore if the Guardian D. 27. 9. i. 
is any way © zeg/zgent or faulty in a right Adminiſtration ; as if he! 2. + 3. 
keeps the Money of the Minor unemployed, when it might con- 4 N 
veniently be laid out, he himſelf ſhall be ſiable to pay the Intereſt; D. 
for it ſhall be preſum' d that he converted it to his own Uſe; and 7p. . 
he ſhall be anſwerable for thoſe Advantages which he might haves C. 5. 26. 
made. 8 If he brings vexatious Actions knowingly, he ſhall pay thes&... 
Charge out of his own Pocket. But if any thing is loſt by an un-iD. 26 7.46 
avoidable Accident, he is not liable. He cannot by any i Tran faction 
or Arbitration give up any Right which belonged to the Minor. 
The Minor has his Action againſt all the Guardians that acted if 
there were many, every one being anſwerable for the Act of each 
other, and for the Whole. And if he has not there a ſufficient Re- 
compence, then he muſt ſue the Security, and afterwards the in- D. 2 3. 1. 
ferior Magiſtrate himſelf, who was careleſs in taking inſufficient Se- 5: 
But this Law is obſolete. Vinii com. lib. x. tit. 24. 5 4. 


| Laſt of all the | Honorary Guardians. who did woe. act, ſhall be li- p x6 7.39 
able to the Minor's Suit; for a Duty is incumbent upon them rot „„ 
ſuperviſe thoſe who undertook the ſole Adminiſtration. ' DOSS bo 


A this. is unreaſonable, Is it is not prattiſed as this DM. 


| - v1 + { 3s . 1 
" If the Guardian hath; not a en Srock:jo git Hands top. 27. f. f. 1. 
maintain the Minor, but borrows Money or advances Money of his 
own, he ſhall. be allowed Intereſt for it. e 
Ao Reſtitution ſhall be judged in the Behalf of the Minor, if he C. 2. 25.2 
is circumvented, tho' the Tutors or Curators were preſent and con- 
ſenting ; and. though the Decree was made againſt the Minor judi- 
cially ; and this is called Reff3tutco in imtegrum.. \ oo) 
eM wk ei ü a0 yo vs; 
In Scotland four Tears only. are g anted after full Age to recover 
what a Minor did to his Pele, . — bis M 2 Mackenzy's 
Inſtitutes, 2 45. Pl TA IDE IR nant N. *6 6th * K 3 ö 
In England, ren, /ix, or four, or two Tears are allow'd atrording 
to the Nature of the Action 2 full Age, to commence à Suit or f 
Actiom which was neglected during Minority. 21 Jac. c. 16. 41 
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A Now Taru, of the Bob 


The Guardianſhip is not only determin d by Exzaſt or by the 

Death of the Minor or Guardian, or by Paberty in 2 the 

Tutor, and by full Age in ＋.—— of the Curator, but alſo he 

2 1.1.26. be removed when 7 juſfly ſufpetted of a fraudulent or unſtilful 
156. miniſtration. If he be found grilty of Fraud, he is ly te. 
t $12. moved and render'd infamous; neither hall it avait ff he offers 
good Security for his Fidelity for the future; for till he will be 

eſteemd to have a frudulent Iftention. The Guardian alfo, befides 

39. a Removal from his Office, is farther * puniſhable if he abſconds 60 
avoid the Decree of the Prætor for an Allocation to maintaitt the 

* $ 10. Minor ; if he falſly pretends the Minor to be ſo * poor that there is 
not ſufficient to maintain him, or if the Grardian t his Office 

or redeem'd it with Money Yon 


1 $14. A Guatdian alfo oo pA as 4 if he is im · 

moral in his Life — 888 jott Hager is not 2 Crime, 

* C.5. 43. 6. or Cauſe of Suſpicion, though in this Caſe it is prudent to Join 
another with him. 

eee Accu; 


x When the Guardianſhip is ended, he ought to paſ: 
— h appointed Guardian without 2 by be 
ather ; for it is of publick Concerti that Minors mould be þ be 
refed, and that Guatdlans ſhould diſcharge themſelves with dae: 
y 


I France, if the Cnardian obtains a Releaſe from the Minor chew 


he comes to full 4 dit ont giving a particular Account, the Releaſe 


is eng Kt. i like Contrivance and Deerit. Les Loix Civiles; 
2 tom. h. t 


j 


„ b. 25. 9. 5. ? But the Guardian ma 4 wp an Account during the Mi 7 of < 
. his Ay if HEY, an 8 be ar Rs 2 

2 D. 27. 3.1.9. pences for eparations, 0 t, Ages, n . | 
- 86. 7.13. 1 85 el kr wance 10 41 poor Mother or Si ＋ the Minor; — 


Privilege be other Creditors. | 


the Canon Low, and in German and Hothud. 4 5 
ought 2 2 75 i i Acronis every Tear. be diffe rentiæ Ju- 


ris, &c. cap. 18. 
1 of Eügland cannot be 4 Minvy. HR. a, and be is 
Gnaruim to ＋ Minors, Favor e, 1 &e. wm . 


r7 dom. 127 & 10. No one amony ff act can be forced t0 
he 2 Gburthes, os i , &e. Groenw. de LL. Abe, i ol 
* 


an ar det d eg. the Common 1 
2 and by Cuſtom. 1 8. b 2 the three — * 
, according to the Civil Law, are allowed. 


rr. 
By Common Law rbere 1b ICY or K 
— 


Service tuber awiy by 12 Cx. 2. c. 24. 
ea Father or Mother. 4 Guardian in Socage, © 


4 


Inter edere & reddi Rationes multum intireft; nte is auer e 
dere debet. D. 50. 16. 89. 2. 1 * ve 


* 1 ** „ IS we - ———_—_—_ —— TY” 


Blood, io whom the Inheritance cannot deſcend, which continue; rit 
the Heir accompliſh fourteen Tears. | A\Guardian becauſe of Nurture, 
when the Fat i he Boy of ts Oy end Deo cb , 

2 


4 FY _ * 2 — A * 2 i, i; "4 a _ oG 3 7 5 a „ " As 4 * 
- Y . - = o . | . : 
1 ” a b 
= : . 
l ' . * V 1 
: 4 > | 3 3 

— — ** n 1 . — 

—U— * 2 0 

1 o 


to be Guardian of the Body of his Cbiid, and in Default of fach. 
intment by Will, when the Ordinary appoints ſuch a Guardian 
the Minor is fourteen Tears of Age. And ſo a Guardian is ven by 
the Ordinary where an Infant is entitled to be Executor 9 Aceh => 
ftrator, Tu the firſt Caſe tilt ſeventern Tears 'of Age, in the Arts 
till twenty ae. Lad e 0 

2. By Statute Law, chere by the 4 & 5 Phil. & Mar. in Relation 
#0 the taking away of Women Children under ſixteen Tears of Apt, 
or marrying them without Conſent of Father or Mother; the Father 
or Mother, or any other by Allignation of the Father by A& in his 
Life-time, or by his Laſt Will, are ſaid to have the Cultody of n 
Woman Child for that Purpoſe. But it it enafted more fs h 
12 Car. 2. c. 24. That it ſhall be lawful for the Father of a Chi 
wnmarried, and under one and twenty Tears of pj (whether 6 | 
or poſthumous, or whether the Father be one and twenty Yeats of 
Age or not) by Deed in his Life-time, or by his Laſt Will In writ; 

#n the Preſence of two or more Witneſſes, to diſpoſe A the Cuſtidy d. 
Tuition of ſuch Child till full Age, or for @ leſſer Time; and fath 
Diſpoſition ſhall be good againſt all Guardians in Socage or other- 
wiſe ; who 72 manage the Lands and perſonal Eſtate for the V/z of 
the Child till his full Age of one and 3 Tar.. „ 

3. By particular Cuſtom the Tuition and Cuſtody of Orphans, Chit. 
dren of Citizens and Freemen, is committed to the Mayor and Ader. 
men of the City of London, and of other Cities and Boroughs; which - 
Cuſtoms are ſaved by the Statute Laws. 1 Init. 88. b. 63 


— 
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VII. The © Prince is he to whom by Law the roms Power is Of Perſon ag 
e 


committed. His per ſonal Prerogatives are called t 


they are either of Favour or 7uftece. WY.) 4 
Thoſe of Favour ought to be interpreted moſt * beneficially for 19. & 1. 4. 
the Receiver, for Liberality is natural to Princes; ſuch is the Power * A 1. 43. 
of * Legitimation, * Denization, the Power of making s Communities « N. 98. f. 

and Colleges. | | 


| 8 D. 3. 4. 1. | 
In England a Subject may incorporate an Hoſpital by the King's 
Licence. 39 Eliz. c. 5. N e 


Regalia, and Ponce or Sub- 


Thoſe of Juſtice are his Power over b Weights and Meaſures, the » c..6 46:9 
i Power of cozning — & creating inferiour Magiſtrates, I the! C. 9. 24. 2. 
Power of making Laws ſince the People conferr'd that Authority ; 5 8,141 
upon him, ® from which he himſelf is exempr, 5: e. is not puniſhable =D. yg 8 
by L. though it is fit that he ſhould live according to their Di. Nov-105. 2.4 
rection. AER g 


In England ze Legiſlative Power is in the King, Lords, ahd 
Commons. Our Prince cannot be under the coercive Power of the 
; . . m . | Law, 

— —ͤ —  — 


* Princeps bona concedendo videtur Obligationes concedere. D. 50. 16. 21. 

Beneficum Imperatoris, quod d Divina ſcilicet ejus indulgentia proficiſeitur, quam pleniſſimd 
interpretari debemus. D. 1. 4. 3. | FED 1 : 

Princeps beneficit ſui ęſt æſtimator. D. 50. 17. 191. | 


"_ 4 » 1 —_ oh. th. P—Y 
ere = 


” 


© D. 48. 22. 


lf 


— 
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a., becauſe ell Proceſs iſſues in bis us Name ; and for that Rea- 
fan, even in Matters of Fe Right, if «ny Pen bath a yuft De- 
1 the Prance, be caunat recover it by Action agernſ}, bm, 
but is put to his Petition of Right ro che Prince in his Courts of 
Juſtice. W | eres 
A Subjedt is he that is under the Pawer and Protetizon of a Prince. 
*D.37.3.1.2. And is either ſo by a Birth, which Relation he can never put off, 
* C.10- 38-4-no not by ſwearing Allegiance to another Prince; or by reaſon of 
D. 50.1. Reſidency under ſuch a Prince, which is temporary only, and ceaſes 
when he 7 * . Vas 3 * a] 
Amongſt the Subjecte, inferior Magiltrates are to be reckon" 
D. 2. 4. 2. ? ſome whereof have Juriſdiction to impriſon, to inflict capital Pu- 
4 D. 2. 1. 2. niſhments; and 4 every Magiſtrate hath /ame- coercive Power of 
*D.4. 8.4. courſe, if he hath a Juriſdiction. Where the Auth is equal, 
one Magiſtrate hath no Power over the other : But if a iſtrate 
leaves his own Juriſdiction, and comes into the Juriſdition of another, 
* D. 2.1.14. Who is his Equal, or Inferior, yet he is' ſubject to that Juriſdiction. © 
In the Election or Creation of Magiſtrates it ought to be a Rule, 
that no one be ſuffered to adminiſter an Office in the common-wealth 
4. 8. before he is * twenty five Years of Age; yet the 3 of the 
4-8. laſt Year may be eſteemed as complete. And then Men ought: to 
+16 riſe to Magiſtracy by degrees, and not to the greateſt firtt. But 


= 
* 
* 


e - o. 

„9 55% 

9.50 ＋ 18 Money 1s offered for an Office, ſuch an one ought to be re- 

jected. What if ſeveral Acts are done by one in the Place of a 

Magiſtrate who was not really a Magiſtrate, becauſe not 3 for 

„D. f. 14. 3. it, are his Acts valid? In Strictneſs they are not valid, 7 but for the 
Peace of the Publick they ought to be ſupported. 

He that is not a Magiſirate may be termed a Plebeian, for all 
Citizens (except the Patricians and Senators) may be comprehend- 
| ed under that Denomination. | | 8 

x VIII. Corporations, Communities or Colleges are * Civil Perſons, 

Of a Corpora- w on 8 

tion. and have their Civil Capacities as one Body. They cannot be erect- 
2 & ed without the Permiſſion of the Prince. They may be eſtabliſhed 
P. 4. 22. 1. On the Account of * Religion, as Monaſteries; or of e Policy for good 
b D. 47. 22. Government in Cities, as the Companies or Colleges of Tradeſmen; 
*D. 3.4.1. Who may poſſeſs Eſtates and divers Privileges. 4 Where the major 
4D. 50. 17. Part of any Body does act, it is underſtood to be the Act of every 
160, 1. particular Member, but the Major Part muſt. canſilt of two Parts 


. 3. 4 3. in three. 


2 JI. 1. 2. 4. 


| This is not always obſerved, for the AF of the major Pare ſimply 


and abſolutely is to be efteemed the Act of the whole Body. Groenw. de 
* Abrog. in Cad. lib. xo. tit. 31. I. 45. v. the Engliſh Act, 33 
1. 0, C. 27. 3 


Therefore 


1 Cut Juriſdictis data eft, ea quogue conceſſa efſe videntur, fine quibus Furiſdiftio explicari 
non potuit. D. 2. 1. 2. Non eft ſingulis cancedendum guod per Magiftratum publice fieri poſſit, 
ne occqſio fit majoris tumultus faciendi. D. 50. 17. 176. Cui præcipua cura rerum incumbit, 
& qui magis quam cæteri diligentiam & ſolicitudinem rebus, quibus præ ſunt, debent, Magiſtri 

Hantur. D. 5 o. 16. 57. 1 

Plebs eft cæteri cives fine Senatoribus. D. 50, 16. 238. ; 

 * Refertur ad Univer ſos quod publice fit per majorem partem. D. 50, 17. 160, 1. 
Tres faciunt Collegium. D. 50. 16. 85, | | | 


— ore er ee Eien Eee a EC CEC Rs _ — — — 
Chap. e. Imperial:w Civil Law. 238 
Therefore three in Number are requiſite to make a Corporation; D 50. 16.85. 
and then the Power of the whole Body may be delegated to one 
Perſon to act for them, who is ſometimes caſſed a 6 Syndichk. He b. f. 1. 
that is nominated to àny thing may vote for Hmſelf; for the Vote #2: 
of a ſingle Perſon is not ſo much conſider d, as that it is a Corpot - 
tion or Community Act. But where the whole Power is in one D. 26. 5.4. 
Perſon, he cannot eleck himfelf, as the Precor canhot apþoint hi 
ſelf to be a Guardian; hor a Patron preſent himſelf to a Benefice. 
ACo ion may have a * common Chef, and ſometimes a com- D. 3.4. 1. 1. 
mon Seal. They may bring Actions in their own Name, and Actions D. 3. 4- 7- 
may be brought againſt them. ® They may borrow Money by their D. 12. 1. 27. 
Syndick; but if he borrows more than he had Authority for, the 
Cominnity is not anſwerable for it, uolefs the Money came to their 
Uſe. The Money does not belong to the particular Perſons of that 
Community, but it belongs to the a whole Body; as the Debts of the B. 3.47.1. 
whole Body are not chargeable on the particular Perſons of iii | 
o Altho a Community or 9 — cannot be conſtituted in D. 3.4.7. 2. 
one Perſon at the ee if the nity is Fedaced to one Perſon, 
it ſtill may ſubſilt as 4 3 e 
The Laws and Cuſtoms of a Corporation are called Statutes. 


In England, By-Lews. 


A ation cannot as ſuch commit Offences and Grimes 4 for 
it is a Perſon in Notion, and by Fiction only. Therefore the ? De. 2D: 4. 4 16. 
linquents in the Corporation ought, tg be. puniſhed, , but not that B . 41g. 
which is zxcorporeat and merely a Right. © ; 


S che Divine Law, Judg vii. 8 # 14 & ſeqq. The by the Di. 
vine Law too, Cities were to be deſtrey d for Iaobatry. Deut. xiii V. 
1 ſeqq. end Cities are ſuppoſed by the Ciuil Law to be plowed up, 
as D. 7. 4.21. 4 | bl gc: 
Tn Cities, &c. there 7 be many Infants, decrepit Perfons, Wo. 
men and many innocent Men, who did not concur in the Crime; and 
therefore ought not to ſuffer in the Loſs of their Rights and Pri- 
vileges, which they were intituled to. But the contrary is often 
prattiſed. v. 2. W & M. Seſſ. 1. c. 9. KY F | 
Ey the Laws of England every Body Politick or Corporate {be js 
Eccleſiaflical or Lay) may fabi three Ways, viz. By Preſcription, 
By Letters Patents of the King, By of Parliament. 1 Inſt, 
250. 4. ; wet + | 
Alſo a Corporation may be in one Perſon, as a Biſhop, Parſon, 
Prebend, Fwd Our Law dividing @ Corporation into 801 and = 
gregate. 3 | $1, | 
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CHAP. 1. 


Of Things or Rights, as they are enher in the Patrimony 
or Property of ſingle Perſons, or out of their Patrimony or 
Property. And therein, of Things common, publick; ef 
Things which belong to a particular Community; and of 
Things which belong to no ſingle Perſon or Number of 


Men. 
I | I ſhall now ſhew the Nature of 4 Things or Rights, the fe. 
cond Object of the Civil Law; not but that the 5 and 
third Object will properly come under that Denomination ; but here 
Things are to be taken ſtrictly for all that which is diſtinct from 
Per/ons and Attions. es ; 
Things ought to have three Qualities annex'd to them. : 
© D. 30. 17. F. That they do exit, or that they may exiſt ; for nothing ought ©. 
"os to be demanded before ſuch Time as it may be paid ; tho' a Thing 
may be due that exiſts only in Futurity. For not only growing Pro- 
*D.18.1.8.1. fits may be bought, but Hope itſelf, as the next Caſt for Fiſh or 
Birds, may be bargain'd for. The Law does not ſupport Things 
aſt and impoſſible; therefore if a Man promiſes the Money in 
P. 45.1. 37. his Cheſt, which was loſt without the Fault or Knowledge of the 
| Perſon making the Promiſe, there is nothing due. And it a Houſe 
*D.18.1.57-u already burnt is purchaſed, nothing is ſold or paſſeth in the Bar- 
ain; yet though the Parts of a Thing are changed it does exiſt in 
P. 5.1. 76. Law, and ſeems to be the ſame; as an Army is the ſame, though 
many Perſons come into the Room of others removed ; and a Shi 
is ſtill the ſame, though by frequent Reparations none of the firſt 
Materials are ah wr 4 | 
xD. 45.1.74 2. Things ought to be certain, and capable of being an Object of 
the Senſes or Underſtanding. Thus if it does not appear in a * Pro- 
miſe, what, what Sort, how much is promiſed, it can take no Effect 
by Reaſon of the Incertainty. 
3. Things 


HUS far of a Perſon in his Natural and Civil Capacity. 


— 


- hk. 4 


4 Rei appellatione & Cauſe & Jura cotinnentur. D. 50. 16. 23. 
* Nihil peti poteſt ante id Tempus quo per Rerum Naturam perſolvi poſſit. D. 50. 17. 
186. 


Chap i. Imperial or Civil L. 137 
Things ought 10 bave ſome Value or. Dye, either from Noce: 
ſity, Profit, or Pleaſure. What is to no Parpoſe, or very mean; * 


ought not to be regarded. 80 if a Debtor gites in Legacy to his- D. 3 3. 25. 
Creditor the Debt which is due to him, the Legacy is void. And 
if a Man ſues for a petty trifling Sum laid out in Reparations, his 
Demand ſometimes ought not to be coumtenauced. 025.113. 
But in directing you more irre to the Knowledge of this 
ſecond Object of the Law, 1 ſhall ſnew, Fir, The Dieiſiou of 
Things as they appertain to the Patrimony or Property of ſingle Per- 
ſons, and as they are out of theit Patrimony or Property. : Secand- 
, The Diviſion of Things as they are corporeal and incorporeal. 
hirdly, 1 will ſet doun the ſeveral Ways of acquiring by the Law 
of Nations. And, 'Foxrthly, the Method of acquiring by the Cuil 
La Ww. din eee 4 ee eee e eee 4.447 
I. Since a Community of Goods is impracticable, in as much as Of Things in 
ſome Men are naturally mote ambitious than others, and all Men Piercer 
would not be equally induſtrious to ohne > the common 
Stock, we mult ſuppoſe 'diſtin&t Property. And therefore we ſay 
thoſe Things are in our Patrimony Which any way may belong to 
private Perſons, whether corporeal or incorporeab, and for the RE » p. 41. 1. 52. 
covery of which there is an Action, N for the Defence of 
the Poſſeſſion. For the Word Patrimony is taken genenallyz 


and not in its ſtrict and proper Senſe, when it ſignifies that Eſtate 


C3 > & 341 


only which was derived 4 Parre. „! 

| Of Things that are in our Patrimony, we are ſaid to have d Wo. 
minium, which alſo largely taken it 4 Right of diſpeſing or claming . 
any thing corporeal 3 unleſs the Law or our own Agree: e 
ment does hinder it. is Dominium is either Directum, Where one 
has the Propriety only without the Profit; or Utiis, where one has 
the Profit only without the Propriety, and pays ſome. Acknow!l 
ment for it. But when the Propriety and Profit are veſted in be 
ſame Perſon, he has Plenum Dominium or as the Feudiſts al is © 
Allodium, which is not ſubject to any Condition or Charge. He 
that has Plenum Dominium does poſſeſs, and is in Poſſeſſian i for 0 
one may be without the other, ſeeing d to poſſeſt ſigniſſes the © D. 41. 2. 10. 
Right, and to be in Poſfeſſſon ſignifies to be ſo in Fact only without 15 
a Kigbt. Corporeal 2 my be poſſeſſed according to their dif- 
ferent Natures, as a Houle. by lying in it, or by * 4. the 
it; Cattle by being ſhut up, or by being guarded in the Fields; Land 
by manuring it, Sc. Iacorporeal Things, as an Office, a Right of 
Toll Sc. by the Uſe and Exerciſe of it. | AS Bay \ 

No Poſſeſſion can be acquired © without an Intent ion to poſes, D. 41. 2. 3. 

and an actual Seigure or Entry into Part at leaſt in the Name of the “L 51. 
Whole; but a Poſſeſſion may be retained by an f Intention only tor p. 1.2.3.8. 
retain it; for no one is obliged to be conſtantly preſent with it. D. 41. 2. 3. 
And it may be 5 4 by a bare Declaration of the Mind to have it ſo, 6. & 8. 
although the Poſſeſſion is afterwards actually continu d.. | 


Otherwiſe by the Law of England, . 


* 
1 CT 3 
- * » . 
_ 
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? Videtur Res ei abeſſe, cui pretium 497%. D. 40 : 6. 14. Propric Bona dici nan poſſunt, 
guæ plus incommodi-quam commodi habent. D. 50. 16. 83. © NT na Be : 
* Dominium, eft Jus quo libere de 6 ary eamgue vindicare poſſumus. | 

e 


* Interdum proprietatem verbum poſleſſionis fignificat. D. 50. 16. 78. 
2 | 
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1. 4. 15. 4. 


m D. 50. 17. 


15. 

n D. 50. 17. 

203. 

© D. 50. 17. 

139. 1. 

PD. 50. 17. 
11. 


4 I. 2. 20. 10. 


r D. 50. 16. 
25. 
0 5. 50. 17. 


© D. 50. 17. 
98. 


»D. 4.2.3. h Two of mote Perſons cannot wholly poſſeſs the /ame Thing at 


the ſame Time with the ſame Kind of Poſſeſſion; but with a d:fe- 
rent Kind of Poſſeſſion they may do it. The one may poſlels ir 
Croiliter, the other Naturaliter, that is, as before mention'd, one 
may have the Right only, the other keep the Poſſeſſion. ; | 

A Poſſeſſion may be gained by Proxy as well as by our own Pre. 
ſence. | W199" bel 

A Poſſeſſion may be * continued by Tenants, Servants, by thoſe to 


whom the Thing is t, or with whom the Thing is depoſited; for 


theſe may poſſeſs in che Owner's Name. "mary 
It is very advantagious to be in Poſſeſſion, though you have no 
Title, therefore there is frequently a great Conteſt for this Ad- 
vantage. For the Proof lies upon the Perſon that would come in 
upon the Poſſeſſor; wherein if he fails, ! the Poſſeſſion continues till 
the true Title does appear; and if the Proof. ſeems dubious, the 
Preſumption of Right ſhall be for the Perſon in Poſſeſſion. Beſides 
there is this farther Advantage that the Perſon in Poſſeſſion may 
defend himſelf with the mean Profits of the Eſtate. 6) QT! 
That your Notion of Poſſeſſion may be diſtinct, remember that all 
Poſſeſſion is either by the Proprieror himſelf, or by others with his 
Conſent, as in lending, letting to Hire; or by others againſt his 
Conſent, as by Thieves, Intruders, G e. 
Maxims and Re/es concerning Property and Poſſeſſion for Memory 


fake. 
a Mo att has I good A8tion for Roy of his Right, is 
ro be in Poſſeſſion of it; t it is better to be re 

r ee ee 
o That is not mine which may be taken from me by Law. 

? What is ours cannot be transferred to another without our 
1 Where one has a certain and indefeaſable Title, more Titles 
cannot give him a greater Right. en * tw 
That is my Eſtate which is tet out to a Tenant. 


* 


No one is bound to receive a Favour whether he will or no, if 
de himſelf is only concerned in it. ane At 
He that has the firſt has the beſt Title. = No 
OL eta ad IE ao oat ofas eg 


m Ig qui Attionem habet ad rem retuperandam ipſam Rem habere videtur. D. 50. 17. 15. 


Meorum & Tudrum appellatione Actimes continentur. P. 50. 16. 91. Baus amumerabitur 


ſi quid eft in Actionibus. D. 50. 16. 49. 
» Sed minus e Attionem hubert quam Rem. D. 50. 17. 203. 
Non videtur perfectè cujuſpue 1d eſe, quod ex cauſa auferri pateft. D. go. 17. 139, 4% 


Dolo facit gui petit quod redditurus eft, D. 50. 17. 173. 1. uud evincitur in bonis non eft. 


D. 50. 17. 190. | 
? {4 quod moſtrum et fine fucto noſtro ad alium transforyi mn pong. D. 50. 17. 11. 
4 y > gs ft alicujus, amplius jus fieri nm pur eit. L. z. 20, 10. Negur gm 
neque depeſitum, negue precarium, neue empria, neque lecatic rei fax vonfiſiere pore; D. 5b. 
17. 45. Non ut ex pluribus cauſis deberi nobis idem poteſt, ita ex pluribus cauſis idem paſſit 
noftrum eſſe. D. 50. 17. 159. | &N | e Nr AC 
Ralle dicimus eum fundum totum naſtrum eſſe etiam rum uſusfructus alienus eſt, quia Uſus- 
Prattus non eft Dominii pars. D. 50. 16. 25. 
. CIO: D. 50. 17. 69. und cuigue prefiatur, Troito um rribnitur 
. JO. 17, 186. | 
Duales utriuſque cauſa lucri Ratia vertitur, is preſtrandus off, eujus in kucrumeauſa Tan- 
pore præcedit. D. 50. 17. 98. Qui prior oft Tempore $otior eff in Fare. 5 4. de Reg. Jur. 


Chap 1 Imperial & Civil Lau. 135 


u No one can paſs over a greater Right than he has in himſelf. *D. 56 i. 
Every one has Liberty to renounce his own Right. - | 8 
No one ſeems to have an ill Deſign ogainſt ers while he das 5 1 
only in Purſuance of his own right. | 1 
No one is to be forced to defend his Ri bt. | 18 $8. 87: 
2 Two ine cannot have the whole Property bt poſſeſſion of iD. 13.6: 6; 
the lame I hing | 
Sometimes thoſe Things that ate made over to another —— 58. 17. 
be recalled, as if he had no Power to alienate them. As when 4 . 
Title ceaſes by.. the Performance of a Condition. 
b He that is ſpoiled of his Poſſeſſion muſt be NG to it, bs dC. 9. 14.7. 
fore the Title of any other can be examin d. 


He that has Poſſeſſion has the Advantage n ge. 17, 
4 He does — alienate his Right, who neglects to take Poſſeiſion 45. «6. 5 
of f It. 119. 


* He that way N whether you wil ot no. may much more *D $6. 15. 
alienate in Four Abſence, and wit conſulting 
1 not ſeem to have loſt a Thing, "which 1 l 35. 17, 
to them. 
s poſſeſſion taken honeſlly and without any ill Deſign, ia effetual en 50. 17. 
as 2 ood Title to ſome Purpoſes. 
o one can have a Title by the Fraud of another chat ber, 0 15; 


W gomes into Poſſeſon by the Decree of the Judge ume e 17 
lawful Tobe Wann Wen oy | Foy 


ne 50 oy” 
S | | F a N l 


j 1 f * , n 1 


is * 11 0 . d 
"Ow — N — — — * 
— 


Nene al alium 2 wh e ji yt 5. 5 84 in 
— _— e 177. Nemo þ __ 
r 122 a7: 120. 2 oh Jari „ cum 
ipſum gu 0, 17; 160. 2 | 
oe Sans rand fe quem m Autor mau d . 0. 17. 178. 1. 
Omer Feentiam que pro ſe in funt renuntiare. C C. 4. 3. 29.  Unicuj- 
gue licet contemnere ka que pro ſe introdutta ſunt. D. 4. 15 41. 8 
* Nullus videtur Dolo Jarere qui ſus 5 boys: D. 50. 1 Ih 55. Nemo damnum facit m 
gui id facit, gui favere jus aas Hale. 17 161. Ss gue jure 
utitur. D. 50, 17. 155. 1. 4% Creditor Þ acit gui recapit, D. 50. 7-149 
muon lim refers dne Barr dum non dale 10 f, Ji win 4b. 0. 
1 Rom cogpitur defendive. D. 50.17. 38. 
nemo Rem 
een vel peſufſ ili len pateft D. 13. 6. 5. 15. Uni dus pr | 
folido Haredes eſſe non poſſunt. D. 50. 17. 147. f. 
* Plerumgue fit ut etiam ea que A nobis r in eo ſtutu ſint aqui finen Meni 
eiu Conditionis ur abire paſſint. D. 50. 17. 20 
e rr . N C. 9. 12. 7. 

15 , habe l, , 17. 128. Cum d Lucro duorum gu- 
ihe r offidentis, D. 50. 17. 126. 1 1m par delietum et duorum, ſemper 
oneratur ale, Hier haborus „ cauſa. D. 50.17. 1 | 

* Non alienat qui duntaxat omittit 72 Menam. D. 50. 17 12 

6 * pete Abixis mer, o magis & W al ſentibus preh. D, 50; 
17, 26, 

© Non villtatur Rem antrtrre, non figt. D. 50. 17, 83. Nob poteft vidert 
defiifſe habere, qui nunquan hab 5 50. 17. 208, 

no fides * Palſidenti prafiat guantum veritas, un Lax in, u. of: 
| o. 17. 1 
1 3 aki pon prebet 4ftimen O. 50. 17. 49+ | 


ö nee bong fidei peſeſſer . D. 530. 17. 137. 
3 
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x D. ze 17. No private Man may take Poſſeſlion of his own by Force, where 
Ea. a Remedy may be had by Law  ' lee 
p. 50.17. He that may alienate may conſent to the Alienation, where there 


165. is the ſame Reaſon for the one as well as the other. 

„ D. fo 17. m He that has fraudulently quitted his Poſſeſſion ſhall be ſuppoſed 

121 to be in Poſſeſſion to anſwer all Damages, but not to make Advan- 
tage by it. a 


n D. 50.17- He who is perſuaded that he has a Right, may be guilty of a 
hs MWitake, but not of a Deceit. en ung 3h 
» D. 50.17- » By a Law to reſtore, the mean Profits are to be reſtored as Well 
173. as the Principal, though no particular Mention is made of them. 
But to exhibit any thing, ſignifies no more than to produce it. 

. 50.17-' p Thoſe that are to have the Benefit of the Whole, muſt have the 
58 Benefit of every Part. 2550, LEH SEAL 
4 D. 50.17. 4 He that is abſent in the Buſineſs. of the Commonwealth, as he 
* muit not loſe his Right by Reaſon of his Abſence, fo his Abſence 
mult not be advantageous to him to the Prejudice of another.. 

of Thingzout II. Thus of Things that we may poſſeſs, and that are in the Pro. 
of my perty of ſingle Perſons. Thoſe Things that are ont of bur Patrimo- 

© perty J & | | 

ny, and cannot be poſſeſſed by ſingle Perſons, are "Things common, 
publick, of a particular Community, and Things that belong to 20 

Pere or Number of Men. N69 , . 
1. Res Communes are thoſe in which no Perſon has a Ft 
| neither can any one be Mafter of them, or deprive others of the Ule 
:1.2.1.3-&4- of them. For by their Situation the Uſe is © common to all, both Man 
and Beaſt; as the Heavens, Stars, the Sea, Air, any running Water, 
and the Sea-ſhore, which is all that Ground which the Winter Tides 
can cover, But the dry Lands which keep the Sea within its Bounds, 
belong to the People of that Countrey where they lie. Hence it is 
lawful for every one to fiſh in the Sea, to make-uſe of the common 

Air, to draw or drink any conſtant running Water, to make uſe of 
the Sea-ſhore to dry Nets, or to build Hats or Cottages upon 7; 
which being built, belong to particular Perfons by Occupancy, and 

ought not to be invaded by others. In this particular Caſe the Ground 
follows the Building. | e wah * 


Thus the Venetians pretend to be independent of the Empire, and 
a free State, acknowledging no Superior, becauſe their City is built 


* n 8 * — 


— 


k Non eſt ſingulis concedendum quod per Magiſtratum publice fieri paſſit, ne occaſio fit majoris 
tumultus faciendi. D. 50. 17. 176. by | | bas —_ 
Cum quis alienare, poterit & conſentire alienationi. D. 50. 17. 165. 

m Qui dolo poſſidere, pra peſhgente daninatur, quia pro poſſeſſione Dolus eft.D. 5 o. 17.121. 
Semper qui dolo facit quo minus haberet, pro es habendus eft_ ac ſi haberet. D. 50. 17. 157. 1. 
Nemo ex ſuo deliclo meliorem ſuam conditionem facere poteſt. D. 50. 17. 134.1. Parem efſe 
oportet conditionem ejus qui quid poſſidet vel habeat, atque gjus cujus dolo malo factum fit quo 
minus poſſideat vel haberet. D. 50. 17. 150, | | ; 


Nemo videtur dolo exequi qui ignorat cauſam cur non debeat petert. D. 50. 17. 177. 1. 
Neſtituit quod habiturus eſſet Actor, fi Cintroverſia ei fatta non eſſet. D. 50. 16. 75.. 
Cum verbum Reſtituas in Lege invenitur, etſi non 18 de fructibus additum gt, ta- 
men etiam fruttus ſunt reſtituendi. D. 50. 17. 173. D. 50. 16. 246. 1. Plus eft in Refti- 
tutione quam in Exhibitione. D. 50. 16. 22, | | On 
 Cujus effettus omnibus prodeſt, ejus & partes ad omnes pertinent. D. 50. 17. 148. 
4 Abſentia ejus qui Reipub. cauſa abeſt neque ei neque alit damnoſa eſſe debet. D. 50. 17. 
140. Officium publicum nulli nec damno nec compendio fit. D. 4. 60. 29. | 
r Littus eft queuſque maximus fluctus d mari pervenit, D. 50. 16. 96. & 112. 


Chap e. Imperial ap Civil Lax. 
in the Sea, and upon 4 Sal that bad % Praprietor. But naw, by 
in the Je 4 b Fe 


* 
- ; rn 
| 
14 1 
- 1 
— — 


immemorial 7 77101 long Poſſeſſion Leagues and Treaties, ſes, 
veral Parts of foe Sea ceaſe to be Chmmiqn, and have particular A 
prietors. The : 


ne claims tha Dominion of the Bajtick ; be 22 


3 Britain the Four VS biah tie round his Iſland; th 
enetian the Adriatick, &c. Helden Mare clauſum. Menke | 


2. Res Publice are thoſe Things which belopg, to ſome. cercait 
People, or to thoſe to whom the Regalia appertain ; but the 
of them ought to be common to all Men, at leaſt of that Nation; 


as the Public Maney, High-ways, D, and. Rivers, 
Such Rivers as the Danube, Rhine, Thames, Ge. 


: 
ſ 
: 


— 


And therefore the Right of failin and fiſhing is ublick ; ſu | t J. 2. 1. 4 
Rivers and Ports, as alſo the Uſe of the Hanks of $4414 MPO, 
Burthens on them; to iye Cables and Ropes to the Frees growing on 


them, though the Banks themſelves, and the Trees belong phy 8 
to whoſe Eitate they are joined. l 


: 


By the Law of England the Property of all publick 7. hings is 
veſie in the King, or in theſe that claim under ham: fir many pri- 
A I ee MEL OE Ove COIs Ines 
«/e them: in 0f 10. * are: 1 64 
the Supreme Power. Perez. Præl c. Ne Alluvione in finn. 


„It is not lawful io erect Mills or other Buildings an the Rivers" D. 48. 8.4 
without a particular Licence. | [i243 
The ancient Eſtate and Dewaint of a Crown, and thoſe Things 
newly annexed or daily ariſing to the Exchequer, are alſo Things 
publrick. Far Commonwealths are to be ſupported as private Fa - 
milies, and mult take Agcount of Receipts and Disburſements, 
manage its Stock with Care and Frugality, if they intend to 8 
with Character and Repwation. 4 FS | | FT 
Ararium formerly contain'd the publick Money of the People, 


and cus the 74 of the Prince but the Diſtiaction be- D. 49. 14. 
gan to ceaſe as 


rchy prevailed in Nee: and paw Fiſeus tte 
contains the publick Money, and is different from the Patrowniale 
of the Emperor or Empreſs, or from the privy Purſe, yet all have | 
the ſame * Privileges, vez. of * Preference in their Debts ; of having - . 14. 6. 
a Pledge in the whole Eſtate of their * Othcers from the Time that . C. 10. 1. 9. 
they begin to manage their Revenues; of beginning their Chaim! C EE 
by Execution, or by * ſeizing of the Eſtates of thoſe that are in- C. 10.1, 5. 
debted to them. | | e. 
The ancient Lands and Eſtate of a Crown may be lat out ta Hire, C. 11. 6:. 
but not alienated. The Rente may ariſe from Mises, Fiſhing, . 
Saltpits, Cuſtoms. But the Exchequer itſelf is free from all Pay- 4. A x 
ments of Cuſtom or Taxes; and all thoſe who export their Effects D. 39. 4. 9. 


upon publick Affairs (as for the f Armies, &c ) are free from Cu- 5: 
ſtom. | | En 
0s: Things 
. 2 en 


* Portus eft lokus concluſus quo importantur merces & in t aupertantur. D. 30. 14. 60. 


2 


9 th. 
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— — 


5D. 39. 3 8. Things newly annexed or daily ariſing to the Exchequer, are 
15 Aren 5.8 Forfeitures, & Fines, | Eſcheats, Sc. after the Creditors are, paid 
x D. 49. 14. their juſt Debts; * for that which rewains after Debts paid are only 
11. the Goods of any Man. Theſe may be alienated by the Prince 'as 
his own private Money, which he hath by Succeſſion, Legacy, Gift, 
Sc. for they were never annexed to the Crown; and if they could 
not be alienated, in proceſs of Time moſt of the private Effates of 
the whole Nation would be ſwallowed up in the publick Exche- 


quer. ; 


Tet ſee the Caſe of the Duchy of Lancaſter, Plowden, Sc. And 
1 Anne c. 7. | | . 11 


i I. 2. 1.6. 3.! Res Univer ſ/itatis are thoſe Things where the Propriety belongs 

: to a particular Community, but the Uſe of them is free to all Per- 
ſons of that Body or Community; as the Streets, Theatres, the Place 
for Races, Market-places, the Courts of Juſtice, the Common for 
Cattel, Ge. | % | 24 


Vid. ante, of Corporations. 


But the Stock of Money or Patrimony belonging to any City or 

Society is not to be uſed by ory ſingle Perſon; but is to be diſ- 

poſed of by the whole Body, and is to be acquired by thoſe Ways, 

= PD. 18. 1. 6. As Dominion and Poſſeſſion is gained by * private Perſons. = 
4 * Res nullius (or Things which are not the Goods of any Perſon. 
»I. 2. 1. 7. or Number of Men) are thoſe that are of a © Divine Right; for 
Derelicts, wild Beaſts, Birds, Fiſhes and Pearl found in the Sea, or 
Treaſure found in the Ground, Hæreditas jacens, or an Inheritance 
lying before it be enter'd on or appropriated, are not to be reckoned 
under this Head, being of a 0 Nature, and capable of a Pro- 
prietor. Things therefore of a Divine Right are thoſe that are 
exempted from the promiſcuous Uſe of Men, and are in a Manner 
the Property of God only; of which there are three Sorts, Res Sacræ, 
Res Religioſe, Res Santi. | Key 
Res Sacre, Things ſacred, which were duly and publickly con ſe- 
* crated to God by the r Prieſts; as Churches and their Ornaments, 
4 FRF Chalices, Books, &c. 3 | 7. 

Theſe are forbidden to be alienated or pawned, unleſs for the Re- 
demption of Captives (for Man is of greater Value than inanitnate 
Things) unleſs alſo for the Relief of the Poor in Time of great Ka- 
mine and Want, or for paying the Debts of the Church, if a Supply 

4 C. 1. 2- zn cannot be raiſed otherwiſe, or upon other Caſes of à Neceflity or 
dend & Novy. great Advantage to the Church itſelf. In every Alienation the 

Cauſe mult be firſt examined, and the Decree of the Prelate inter- 

vene, with the Conſent of the whole Clergy or Chapter. 


P 
C. 
9. 


if 


—_—_—— — 


W 


— — 


* Id enim bonorum cujuſque intelligitur quod æri alieno ſupergſt. D. 49. 14. 11. D. 50. 


16. 39. 1. | 5 WY | 
"2M He nullius eſſe poteſt, id ut alicujus fieret, nulla Obligatio valet efficere, D. 50. 17. 182. 
Quod Divini juris id nullius in bonis eft, I. 2. 1. 7. | 


Chap. 1. Imperial or Civil Law. 143 


; . OL * 5 , I 8 „n N 
If the Alienation is made without theſe Solemnitiet, by the Canon c. Omne: Er. 
Law the Puniſhment is Excommunication, as againſt a ſacrilegions s 4 
Perſon ; but the Civil Lau the Church ſhall claim the Things" C. 1. 2. auth. 
alienated without paying back the Money which was the Price or® © 
Conſideration; and the Buyer muſt take hit Remedy againſt the Per- 
ſon that alienated them. By the Laws of England, the Goods be- 
longing to a Church may be alienated by the Conſent of the Ordinary, 
Pars, and Faro, | (7) | 


If a Church once conſecrated to God falls or is pulled down, yet 
the Place and © Ground remains ſacred, and cannot be ſold or ap- PD. 18. 2. 734 
plied to profane Neal OW a | 


There is an Example of the Dedication fa Temple in the 1 King viii. 
By the Laws of England, Churches and Churchyards are in the Pro- 
perty of the Parſon, Finch's Law 131. 1 Inſt. 341. a & b. and the Or- 
naments of Churches are in the Churchwardens for the Uſe of the 
Pariſhioners.  Degg's Parſon's Counſ. c. 112. 


Res © Religioſe, or Religious Things, are thoſe Places into which *D. 11. 7.3. 
the Body, or principal Part of the Body, as the Head, Bones or: P? 
Aſhes of a dead Man, are brought to be perpetually buried there 
by him that has a Right to bury in that Place. 7 0: ee» 

Every private Perſon may. make a re/igious Place of his own Au- 
thority, provided he has the whole Right of the Ground in himſelf, 
or Leave from the lawful Owner. For if he has not plenum Do- D. 11. 7. 2. 
minium, or the Conſent of all Parties intereſſed, he cannot do it;: * 5: 
neither if the Ground is in Partnerſhip can a dead Body be buried 
there without the Conſent of his Partner, unleſs it be the Body = D. 11. 7.47, 
of the Partner himſelf. The Ground Adjacent to the Grave is not?7D.11.7. 2.5. 
to be accounted religious, but wr be uſed and manured. As a Place 
is made religious by burying the dead Body, ſo by taking the Body D. ::. 7. 4 
away it ceaſes to be religious. But it ought not to be removed with- 
out the 2 Decree of the Prieſt or Command of the Prince. . 11. 7. 8. 

It is obſervable that by the Law of the twelve Tables, 


Cic. lib. 2. de legibus: | 


and by other * Laws afterwards, it was forbidden to bury dead Bo- P. 47. 12. 
dies within the City; therefore the Ancients had their private Se. 
pulchres in the Fields. | | | — 


But at this Dey Churchyards are provided, and the Churches | 
themſelves for Burying-places; and by the Canon Law no Ground © Ad hzcde. 
3 wy —_ Religious unleſs it be made ſo by the Conſerration of Don 
the Prieſt. I n 


He that lays a dead Body in the Ground of another Perſon with- 
out his Conſent, will be * forced either to take away the Body, or D. 11.7. 7. 
pay the Value of the Ground ſo appropriated to a religious Uſe. And 5 
if any Man is hindred from bringing the dead Body into his own D. 11.7. 8.5. 
Ground, he has likewiſe his Action; for dead Bodies ought not to 
be hindred from Burial, or ſtopt upon any Account, no .* 
| yo 2 | | t, 


3 


x 
7 


144 A New Inſtitute of the Book II. 
N. 116. c. 4. f Debt, as vulgarly ſuppoſed, which ſeemed to be allowed by the Laws 
| of the twelve Tables. NN 


Gel. lib. 2. c. 1. 


11.7.6, Such religious Acts are ſo far favoured, that 8 ſuneral Charges, tho 
2. expended by a Stranger, ſhall be allowed out of the Efiate of the 
„p. 1.7. 45. deceaſed, * before all other Debts. And this favourable Allowance 

is wont to be extended to the Debts contracted by reaſon of bis 
C. 3. 31. 4. laſt Sickneſs, viz. to the i Debts due to Phyſicians, Apothecaries and 

Nurſes. Alſo ſuch a decent Reſpect and Reverence was always paid 
4 to theſe Solemnities of a Funeral that it was not accounted lawful 
£ Nov. 116, to ſue or ſerve any * Citation upon the Kindred or familiar Friends 
c. 5. of the deceaſed Perſon within ten Days after his Deceaſe. F 


But the Law of England makes no ſuch Allowance fur the Debts 
contratted while the Perſon was alrve; nor does it treat the Ku. 
dred of the Deceaſed with ſo much Tenderueſt; and indeed Religious 
Places for burying, are either in the Property of the Parfon of the 
Pariſh, or Churchwardens, or may belong to ſome other particular 
2 tetors, and are ſtarce diſtinguiſbed from Things ſacred. Degg. 

C. c. 12. | / hf 

Is Holland ſacred and religious Places are not diſtinguiſhed from 
Places of common Vſe, for their Temples and Sepulchres are uot con- 
ſecrated, and either belong to the Community, or the Perſon that 
built them. Groenw. h. t. | rern ul 


Sane res are improperly ſaid to be of a Divine Right; for the 
Word Sanfum is here to be taken in a reſtrained Senſe, and not to 
!D.1.8.8. ſignify every thing that is holy. Martias deſcribes it to be that 
which is defended and guarded from the Injury of Men. 
„ P. 50. 7. 11 80 * Embaſſadors are by the Law of Rs accounted Sancti; 
for there is an abſolute Neceſſity of protecting them, becaufe every 

thing cannot be tranſacted by Letters. | | 


Vid. Amongſi theEngliſh Statutes, An AR for preſerving the Pri. 
vileges of Ambaſſadors and other publick Miniſters of foreign Princes 
n_ _ _ 2 + a | l * 

ut 1 aſſadors do ſubject themſelves to foreign Princes b 
the Commiſſion of 4 ＋ Co within 5 wa — it Is yon 
ly * that they ought to be tried by the Law of that Prince; 
though others more gudiciouſly urge, that they ought to be ſent home 
and paniſhed by their own Laws. V. poſt of Treaſon. 1. 


„D. 1. 8. 9. 3. Dian more properly defines Santtum to be that which is nei- 
ther ſacred nor 1 but confirmed and eſtabliſbed with a Penalty 
or Sanction. Thus Laws have their Sanction or Penalty againſt the 
Infringers of them; and the Walls and Gates of the Roman City were 


not 


" Wy? 
_— 


—_— 


— — 


s Funus eum facere oportet quem decedens elegit. D. 11. 7. 12. Inpe ; 
ſemper ex ral deducitur omne creditum ſolet præcedere. D. 11 * 4 1 Nen 
Sancta dicimus que neque facra neque profana ſunt, ſed ſanctione quadam confirmata, L 
Leges Sanctæ ſunt, ſanctione enim quadam ſunt ſubnixæ. D. 1. 8. 9. 3. Sanctio legis eft, ques 
noviſſime certam pœnam irrogat lis gui præceptis Legis non obtemperaverint. D. 48. 19. 41. 
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not to be violated, for it was o Death to damnify them, to break D. 1. 8. 11. 

them down, to go over or ſcale them. 
f 


On this Account Romulus killed bis Brother Remus at the firſt 
building of Rome for leaping over the Wall; taking this Opportu- 
nity to be rid of his Riva | | 
And I doubt not but ( in Time of War eſpecially) the pulling down 
any Part of the Wall of a City, or the ſtaling it, may be puniſhable 
at this Day. | 2 


* — — 


C HAP. II. 


Of Things Corporeal and Incorporeal; and therein of Predial 
and Perſonal Services. 


real or Incorporeal.. 

orporeal are thoſe that are moveable, as Silver, Gold, Houſhold 
Goods, Cattle, Trees cut down, Fruit gathered, &c. or inmoveable, 
as Land, Mines, Houſes, and the ſeveral fix'd Parts of them, Trees, 
Corn and Fruit not yet gathered, Sc. Theſe may be touched and 
handled, and are ſubject to the Senſes. [ncorporeal are ſuch as can- 
not be handled or ſeen, but exiſt only in the Mind, as Services, the 
Right of Inheritance, Obligations, Actions, Cufloms, Preſcriptions, 
an _ others. We ſhall only ſpeak of Services under this Head, 
leaving the other Particulars for a more proper Place. 

4 Servitus, a Service, is a Right by which one Thing is Subject 
for V/e and Conveniency to another Thing or Per ſon, contrary to 
common Right; and not where 97 Perſon is ſubject to another 
Perſon, as was mention'd in the firſt Book; though according to 
that Pattern theſe Rights are call'd Services. 

Of Services ſome are predial, ſome perſonal. nan 

I. Predial or real Services, are Rights * which one Eflate owes to Of Predial 
another Eſtate ; as becauſe I am Owner of ſuch a Ground, I have $7": 
the * of a Way through the Ground of another; or becauſel 
am poſſeſſed of this Houſe, my Neighbour cannot beat out a Window 

out of his own Houſe towards me, or build his Houſe higher with- 
out my Leave. Here one is the ruling Eſtate, the other ſubject to the 
Rule; either to her ſomething from the other, or not to do a Thin 
without the Leave of the Owner of the ruling Eſtate. Both theſe | 
Eſtates muſt be in diſtinct Proprietors; for a Man's Eſtate cannot D. 7. 6. 5. 
owe a Service to himſelf. And as Eſtates are either Rural, as Lands, 
Barns, Stables, Sc. or City Inheritances, as Houſes for Habitation ; - 


ſo predial Services are ſubdivided into Rufticas & Urbanas, Rural 
or City Services. | 


þ © HE F/econd Diviſion of Things is, that they are either v Corpo: ; x. 2 -. 


Pp | Ruſtice © 
= —_— ä , 


1 Servitus eff Jus quo Res alterius Rei vel Perſinæ ſervit. D. 8. 1. 1. 
" Nemini Res ſua ſervit. D. 7. 6. 5. D. 8. 2. wth 
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Ruſticæ, or rural Services, are, | 
„ 2. 3. 1 1. u ter, a Right for a Man to go on Foot or Horſeback, or in 
D. 8. 3. 7. a Sedan, over another Man's Land to his own. 8 
510 2. Actus, a Right of walking, riding, driving Cattel or a Cart 
| over another's Las There may be Aus alſo without the Right 
of driving a Cart. 


And that we vulgarly call a pack and prime Way. 


* Ibid. 3. *Viaor Aditus, a Right of Walking, Riding, n_ Cattel 
| or Carts, and alſo of drawing Stones, Timber, and even of leading 
an Army, ſo it be done without Damage to the Corn or Graſs, with- 


„p. 8.3.8. in ay Space conſiſting of eight Foot at leaſt ſtraitways, and of ſixteen 
Foot upon Turnings. | Us 


This with ws is either the King's Highway or the Common 
Streets. 


+D.8.3.13.:. The Space of other Services of this Nature are not ſo deter- 
2 Law. 


mined 1 ; : F 
21.2.3 4. * AquedutZus, or a Right of bringing Water by a Pipe or Ri- 
» D. 43. 12. 2. vulet thro' another Man's Land to my own, b without Prejudice to 
Navigable Rivers or any other Man's Eſtate. | 
1. 2.3. 2 $5. Ae Right of drawing Water, and of watering Cattel, a Right 
of Common, and of Pa has. of Hunting, Hawking, Fiſhing, of 
making Lime, Digging Gravel, Chalk, Stone and Sand, for the Uſe 
4p. 8. 3.5 of my Eſtate; © but not for other Uſes, as to make earthen Veſ- 


& 6. ſels, Sc. For the Service muſt be made uſe of only for the Profit of 
the ruling Eſtate. : | 
eD.5o. 16. *© Urbana, or City Services belong to 8 and Houſes erected 
197 for Habitation of Men, and not for Corn or Cattel, unleſs they are 


+D. 20. 2.4. as f Out- houſes to the principal Manſion: Of this Nature are 8 Gar- 

1 b col 16, dens made for Pleaſure, and the Ground appurtenant to it. Th 

1% dre called City Services, though the Buildings are in Villages and in 
the Countrey, for it is the V/ which the Buildings are put to that 
makes them either Nara or City Inheritances, and not the Place 
where they ſtand. Theſe Services of City Inheritances are either 
Affirmative or Negative, whereas Rural Services are Afirmative 


only. 
The Affermatrve Services are: 1. That the Wall of my Neighbour's 
b D. 8. 2. 33- Houſe ſhall bear the Burthen of my Building, and“ which he ſhall 
| be bound to repair. | 
iD. 8. 2.2. 2. That he ſhall be bound to build his Houſe higher to defend 
mine from Wind and Weather, where perhaps he was before re- 
{trained of his natural Liberty -to build as ugh as he pleaſed b 
the Governors of the City, who often enjoyn Uniformity in Bui 
P. 8.1. 15.1. ings. Theſe k Services are contrary to the Nature of other Services, 
which conſiſt only in f ffering, or in an Obligation abr to do, where- 
as theſe oblige to AF. 


b. 8. 2. 2 3. L That a Neighbour ſhall ſuffer me to fix a Beam or Piece of 
Timber or Stone 1n his Wall. | 


= Ibid. 4. ® That my Building may project, ſo as Carts and Cafriages ſhall 
be forced upon his Ground, 
| 5. u That 
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5. That the Eves of my Houſe (called Suggrundæ or Suggrundia) » Ibid. 
may hang over to protect my own, Walls from the Rain. 
6. * That I may turn the Droppings of the Eves of my Houſe on „id. 
my W Houſe or Ground; or that I may receive the Drop - 
pings of his Eves into my Ciſtern; which may be beneficial where 
there is want of Water. | : 
7. That my Sink or Gutter ſhall run thro' his Houſe. PD.8. 1. 7. 
8. 4 That. I may beat out what Lights and Windows I pleaſe againſt D. 8. 2. 4 
him. | . 
1 That I may have a clear and pleaſant Proſpect from my - D. 8. z. :;. 
ouſe. ö 


In England this is not Law. 


10. That I may have a Way or Paſſage thro' the Houſe or Back +1. :. ;. 14 
ſide of another. D. 8. 3. 7. 
Theſe are Rural and Country Services, yet when Pore to City 
Inheritances, they are City Services; for as to the laſt Inſtance, it 
often happens that one Neighbour may go up the Stairs of another 
to his own Chamber, c. | | 
The Negative Services are: 1. That he ſhall * at turn the Drop- I. 2. «. 3. 
pings of the Eves of his Houſe upon my Houſe or Ground. 
5 « That he ſhall not darken my Windows by Building, or other- Ibid. 
WiIle. | "342 4 
** That he ſhall not hinder my Proſpect by building or planting » D. s. 2 15. 
of Trees. | 
4. That he ſhall not make any Windows to overlook me, and by 
that Means take away the Privacy which every Man deſires in his 
Dwelling. If I have no Service upon him in this Inſtance, he may 
make as many Windows as he pleaſes, but then I may ere& Sheds 
againſt them and ſo make them uſeleſs, except the Windows have 
been Time out of Mind. | 


This is every where prafiiſed Vide Perezium in Lib. 3. .Cod. 
tit. 34. Num. 18. | 


5. And laſtly, That he ſhall not build his Houſe higher without * c. ;. ;4. 8. 
my Leave; otherwiſe of common'Right, he may build as high as 
he thinks fit, tho my Windows are darkned by it. Vet he ought?” PD. 8. 2.9. 
not (generally ſpeaking) to build * contrary to the Form of the anci- C. 8. 10.1. 
ent Building, or exceed the uſual Height, neither ought he by any 
new Erection to hinder the Wind from coming into m Ny * C. 3. 34. 14. 
which is neceſſary for the winnowing of my Corn. But if it is 2 
Controverſy to what Height the Building may be erected, it muſt 
be decided by the local Laws; and if there are none, the whole 
Matter ought to be left to the Direction of the * judge; who mult c. ;. 34 1. 
© enquire how the Buildings have been ones and have an Eye C. 8. 10. 12. 
upon the Form of the neighbouring Houſes. If any thing is done 
contrary to it he may reduce the Building to its proper Form, and 
ull down that which was irregularly built, at the * Charges of the c. 3. ;4. ;. 
erſon that erected it. | 
Il. Perſonal Services are thoſe Services which are due from a T hing Of Perſonal 
to 4 Perſon. By ſome theſe are called mix'd Services, and they Sie, 
| are 


— 
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are many and various, but without any certain Name, except three, 
which are calld V/afrad, Uſe, Habitat ion. | 

D. 7.1.1. 1. Uſufruttus is à Right of uſing and taking all manner of Profits 
of a Corporeal Thing belonging to another Perſon without Diminut ion 
or Prejudice to the Propriety of it. It cannot continue for a longer 
fD. 45. 1. 38. Time than the f Life of the Perſon that claims this Right: It cer- 
10. tainly cannot be for ever. But if the Heir of the Vſafructuary is 
s D. 7. 4. 5- nominated alſo by the Teſtator, 8 #2wo U/afrutFs are appointed; for 
it cannot come to the Heir 1 and if it is given ſoint iy, 
b D. 7. 2.1. the © Survivor ſhall have the Whole. It may be conſtituted for a 
i D. 7.1. 4 | Jeſs Time than the Life of the Vſafructuary, upon k Condition and 
k C.3.33-32-in a certain Manner only; but whoſoever has this Right, may take 
1D.7.1.7.&9. to himſelf | all manner of Profits ariſing out of the Thing, and diſ- 
„ D. 7.1. 12. 5. Poſe of thoſe Profits as he pleaſes, by = ſelling or letting to Hire, &c. 
as much as the Proprietor himſelf might have done, if the Profit of 
it had not been given from him. Yet the V/afrufuary ſhall ſtand 
D. 7. 1. 65. to ſmall en Repairs to preſerve the Buildings; he ſhall pay the o Taxes 
D. 7. 1. 7. & and other Duties laid upon it unleſs there is an Order by the Teſta- 
8 tor or ſome Agreement to the contrary. He ought not to cut down 
y D. 7.1. 10.P Timber Trees unleſs for Repairs; nor Trees bearing Fruit, for 
ut. 12.13. hereby the Proprietor would injured. 4 If he builds upon the 

1 5. 7. 1. 15. Eſtate he cannot afterwards take it down. | 
P. 5. 1. 68. 1. He muſt take care of the Cattel that are ſick, recruit their Num- 
I. 2. 1. 38. her if any die, plant young Trees in the Place of thoſe that are fal- 
len, unleſs they fall by an inevitable Accident; and in general muſt 
D. 7. 1. 9. & act as a wiſe and prudent * Man would act upon ſuch an Eſtate. And 
65. becauſe the Uſafructaary cannot claim the Profits of the Eſtate or 
Thing, unleſs he has actually received them and ſeparated them, as 
Corn and Hay from the Ground, Grapes from the Vine, Wooll from 
t 1. 2. 1. 36. the Sheep, Milk from the Cow, Sc. therefore if he dies before 
they are ſeparated from the Soil or Thing, they ſhall not paſs to hir 
Heir, but ſhall belong to the Proprietor; [or to him in Reverſion] 
for by the Death of the V/afructuary the Title does vaniſh ; ſo that 
« D. 23. 3. 7. he cannot have a u proportionable Rate according to the Time that 
he was in Poſſeſſion ; neither does this ſeem unjuſt that the Propri- 
etor ſhould take the Product of the Pains and Labour of the V/«- 
frufuary, for on the contrary, the D/afructuary receives all thoſe 
P. 7. 1. 2. Profits that are not ſeparated from the Soil or Thing (perhaps of 
the whole Year) though his Right commenced at the latter End of 
x D.10.2.51. that Year; yet that Heir ſhall claim the Expences and Charge which 
were laid out upon the Tillage of the Land; for Equity ſuggeſts, 
that the Proprietor ſhould not be enrich'd at the Loſs of the *U/#- 
fruftuary. Farther, if a Tenant has received the whole Profits of 
the Land for that Year, the Heir of the Uſfructuary ſhall have the 
„D. 7. 1. 58.) Rent, though the Dſafructuary died before the Day of Payment 
agreed on; for the Uſafructuary has no more or leſs than if he had 

held it in his own Hands. | 


An 
2 


— * — 


is fructus eft Jus alienis rebus utendi fruendi ſalua rerum ſubſtantia. I. 2. 4. pr. | 
P Fruftuarius cauſam Proprietatis deteriorem facere non poteſt, meliorem facere potęſt. D. 7. 
1. 13. 44+ | 


- 
_ — 
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An Uſufrutt is two-fold, verus (a 1 77 Uſuſrut7) and quaſi U- 
ſufructus (an Vſufrutt improperly lo call d.) 3 

A true and proper Uſufrutt conſiſts in a Right of taking the Pro- 

fits of thoſe Things which do not periſh in the uſing; as the Right 

of taking the Profits of Land, Houſes, Cattel, and Bondmen. 

An * improper Uſufrut is of thoſe Things which periſh in the -1. 2 4. -. 
uſing, as of Wine, Oyl, Sc. alſa Money; for that too by continual 
Exchange ſeems to vaniſh from us; as if the Uſe of ſo much Money 
for Life were given in Legacy, upon Security and Cautian that 74 
much ſhould be repaid to the Heir by the Legatee when he died; 
or ſo much Wine and Qyl, upon Caution and Security, that at the 
Time of the Death of the Legatee, the Value of it ſhould be repaid 
to the Heir in Money. , 

Caution or perſonal Security is to be given of neceſlity in an im- * Ibid. 
proper Vfſafruct, either to return the /ame Thing in Kind, ſafe and 
ſound, or the Value of it when the Uſufruct is at an End; for Cau- 
tion belongs to the very Subſtance of it, and mult be given of Courſe, 
unleſs remitted. This Caution makes an improper Uſufrue to dit- 
fer from borrowing, letting to hire, Gc. for there Caution is not of 
Neceſſity. Now it ſhall not be eſteemed to be returned ſafe and 
ſound, if the Subſtance and Form of it is changed, which may be 


done, tho the Eſtate is b improved and the better for it. 2354 2 
| «7.8.2 


In the Laws of England tbere ig ſearce any Mention of ſuch V/u- 
frutts as were 2 the Romans. Az DT far Life, for Years 


or at Will of the Lord, &c. are almoſt of the ſame Nature. But . 
72. Uſufrutts may be created among ſi us by Agreement or & Te- 
aments. 7” 


2. Uſus, the Uſe of a Thing, being a perſonal Service (becauſe due 
to a Perſon) is 4 © Right of uſing only à corporeal Thing belanging to D. 7.8. 1 & 
another without Prejudice to the Propriety of it. This hang does nat 
conſiſt in taking the Profits, for tho' an Ufa comprehends an *U/e, | 
does not comprehend an Uſufru or a Right to take the Profits; 4. 7.8. 14.1. 
for he that has this Right cannot take the Profits generally, but 
only for his * daily Vſe and neceſſary Subſiſtence, according to his <1. 2. f. 1. 
A and Character. He will be reſtrained if he uſe more: but . 7. 8. 22 
the Uſufructuary may take Things for Pleaſure, may claim all man- | 
ner of Profit, and make all Manner of Advantage. 7 
He that has the Uſe of Land given him, may. © take for his daily : D. 7.8. 12. 
Uſe, and the Uſe of his Wes all manner of Herbs, Apples, Hay, 
Straw and Wood, and alſo Corn for Bread, with other Fruits of 
the Land, if he that has the Uſe will bear a proportionable Sha 
of the extraordinary Charges in Sowing, Plowing, and of the Huf- 
bandry about it. And if the Profits of the Land are only ſufficient 
for the Uſe of his Family, it is equitable that the Perſon that has | 
this Uſe ſhould “ alone be at the Charges of manuring it. When I p. ,. 8:18 
ſay he ſhall take only for his daily Uſe, I do not intend that Fu is 
reſtrained from laying up a Store & a longer Time, f a 
q ear; 


_ ' 
— 


dd A * r — — —c — 


* 
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iD. 7.8. 5. i Year; but if any thing remains at his Death, the Proprietor ſhall 
have it, not the Heir. But when he is taking theſe Profits for his 
neceſſary Subſiſtence, and when he is Reſident upon the Land, he 

I. 2. 5. 1. ought not to be“ an Hindrance to the Proprietor or his Workmen; 
neither muſt he pretend to ſell his Right, or let it out to Hire, or 
aſſign it over to others ; for this Right is allowed only to his ows 

1D. 8. 7. 12. 1. Per ſon, and another might be of an higher Character, and have a 
larger Family, which would be a greater Burthen to the Eſtate of 
the Proprietor. Vet this cannot be a general Concluſion, for ſome- 
times it may appear by Circumſtances, that the Teſtator deſign'd 

= D. 7.8. 22, that the Uſe * 1 be ſold or let to Hire; as if the Uſe of a WOod 
lying afar off (where Carriage would be chargeable and more worth 
hes the Wood itſelf,) were given by Legacy; unleſs it were lawful 
to cut down ſome Wood and fell it, the Legacy might be to no 
Purpoſe or Advantage. And if the Teflator ſhould give by Legacy 
the Uſe of Horſes to one that got his Living by letting Horſes out 
to Hire; the Trade of the Legatee is ſuch a Circumſtance, that it 

Dy. 8. 12. 4. may Eaſily be believed that the Teſtator n deſigned they might be ler 
out. 

He that has the V/ of an Houſe muſt inhabit there himſelf, 
and not transfer it over to others; which is required alſo in other 
U/es. And excepting the Reſtraint of this Liberty, the Perſon that 
has the Uſe of an Houſe given him, has it as large as if he had the 
Uſufruct thereof. And tho? it is ſaid that he cannot transfer his 


he inhabits there himſelf, he wy let out Part of the Houſe upon a 
P. 7.8.4 Rent; which Part would be ot 

— large for his Family, but this is not a transferring his Right, unleſs 
v D. 5. 8. 2. 1. he too forſakes it. He may receive a p Gueſt either for Money or 


P. 7. 8. 4.1. band and his Family may live with her. If a * Virgin or Widow 
has ſuch Gift or Legacy, the Husband which the ſhall afterwards 
marry ſhall alſo be received. | 

He that has the V/ of Cattel for Carriage may employ them, not 

D. 7.8. 12. Only for himſelf © but for his Wife and Children. He ſhall have the 

FT 6. Profit of what they earn, if they are employ'd about the Affairs 

*D.7-5-20 of him that has the Uſe of them given to him. SRP 

Thus the Cattel as Horſes, Mules, Aſſes, Oxen may be employ'd 

. 7. 8. 12. tO * plow, draw, and carry Burthens, according to the Cuſtom of 

3 & 4- the Countrey; but cannot be let out to Hire for the Advantage of 
him that has the Uſe; unleſs the Teſtator would have it ſo, or unleſs 
otherwiſe the Legacy would be ineffectual, and to no Purpoſe, as 
abovementioned. In the V/ of other Cattel, as Cows, Sheep or 
Goats, he that has the V/ cannot take the Milk, Wool, Lambs 
or Kids; forjthoſe belong to the Uſufructuary; but he may make uſe 

*D.7-8-12- of them to dung his Land; and if he * takes a ſmall Quantity of 


3 a Milk, 
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Milk, it will be allowed of; for laſt Wills and Teſtaments are not 
to be interpreted ſtrictly. { 

3. Habitativn is a perſonal Service, and a Right 75 a Perſon to 1. 2.5. 5. 
live in the Houſe of another without Prejudice to the Propriety. He 
that has only the U/e of an Houſe, has not ſo much as he that has 
Habitation; for he that has Habitation may ſell his Right or let it to 
Hire, tho' he does not live there himſelf; which he cannot do that 
only has an V/e. 

It differs from Uſufruct, becauſe the V/ifruFuary may employ 
the Houſe to other Purpoſes than to live in it; but he that has Eis. 
bitation can uſe it no otherwiſe than for a Dwelling. 


In the Laws of England Uſe is as large as Uſufruct in the Civil 
Law; and he that has the Uſe of Land hath the Land itſelf. 27. H. 8. 
C. 10. | 

But as to ſuch Uſes and Rights of Habitation as were among /? the 
Romans, the our Laws have not treated of them in agy particular 
Manner ; yet they may be granted and acquired by ſpecial Covenants 
and Agreements, as Was fad of UVſufrutt; and (as they are here 
treated of ) may ſerve for the Interpretation of the Feudal Law. 


— _—_— 


CHAP. Il. 


How Things or Rights may be acquired by the Law of Na- 
tions, or by @ natural Right, viz, By Occupancy, Ac- 
ceſſion, Tradition or Delever y. By 


FTER the Diviſion of Things, as they are in the 1 „ ot 
Patrimony of ſingle Perſons, and as they are out of their Pa- 
trimony; or as they are Corporeat and Incorporeal; it follows that 
I ſhould explain the Ways o * 1 4 Rights or Things, Firſt, by 
the Law of Nations, Secondly, By the Civil Law. 

By the Law of Nations, or by a natural Right, one may acquire The Ways of 
Things or Rights three ſeveral ways. Firſt, N Se. requiring ty 
rondly, By Acceſſion. Thirdly, By Tradition. Which general Di- Natons, or 

viſion I have made for Memory ſake, but muſt acknowledge that by a natural 
it is not exact. | — 
J. One may acquire by * Oceapancy; which is a Poſſeſſion f thoſe 
Things that belong to no Feen Perſon, but are capable to be made 

ſo by it. From which Divine and Holy Things, and thoſe of a 
publick Nature, Sc. are exempt. | 

Under Occupancy may be comprehended, Seiſing or Occupancy ſo 
ſpecially named; and Finding. 

1. Apprebenſio or a Feile, is either of wild Creatures or of I. 2.1.12 & 
Things taken in War. = . 


Thoſe 


” 
Mm. 4 . $ * — * 2 4 * 
* 

» 


Y Habitatio 2. Ius alirnas ædes inhabitandi ſalua earum 4 RR L 5. $. 5. 
* Quod nullius eft, id ratione naturali occupanti conceditur. D. 41. 1. 3. 
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Thoſe Creatures are wild which wander at large, and are under 
no Reſtraint. By which I do not mean thoſe Creatures that are fierce 
and wild in their Natures, as Lions, Bears and Tigers; for they 
continue ſo, tho* under Confinement. Nor ſuch Creatures as Pea- 

cocks, Pigeons, Sc. which fly abroad and do return again; for he 


that /ezzes theſe, and detains them, or entices them away, is guilty 
of Theft. 


Tho they never return again the Owner does not loſe his Property 


by the Laws of England, France, or Holland. Vinnii Com. lib. 2. 
tit. 1. 16. 


I mean ſuch wild Creatures which live under no Reſtraint, and 
belong to no Owner. | 


Theſe may be ſeized by Hunting, Fowling and Fiſhing. | 
As to wil my and Birds, they belong to the Perſon that firſt 
ſeizes them,, by Hunting or Fowling, whether it be in his own 
Ground, or in the Ground belonging to others. But Fißh are the 
Occupant's, if they are taken in the Sea and the publick Rivers; 

»D.47. 10.7. for if they are taken in Þ private Rivers and Ponds they belong to 
the owners of the Water. And altho' the Beaſts and Birds accrue 

*1. 2. 1.12. to the Occupant, yet the Owner may © prohibit an Entry upon his 
Ground ; which if the Occupant will not hearken to, the Owner 

212. 1 13. may afterwards bring his Action for that Entry. © If the Beaſts 
and Birds are wounded, they are not ſuppoſed yet to be taken; for 
many Things may m__ that they may eſcape; and therefore they 
ſhall belong to any other that can ſeize them, unleſs there is a Cuſtom 
to the contrary. And indeed there ſeems generally to have obtained 
ſuch a Cuſtom among all Sportſmen, that it ſhall not be lawful for 
others to take away the Game which has been before wounded or al- 
molt run down. Of this the Judge ſhall determine upon Conſideration 
of the Circumſtances of the Fact. If a Hawk may be known by his 
Bells, or a Stag by ſomething which he uſually wore about his Neck, 
they ought to be ſent back to the Qwners. 

P. 41.1.44 © Suppoſe a Wolf ſhall take away a Lamb from my Shepherd, and 
another Perſon ſhall follow and at length reſcue him; it ſhall be 
returned to me the true Owner, if there was any poſlibility left 
for me to recover it; but otherwiſe not. The ſame Anſwer is to 
be made in the Caſe of Shipwreckt Goods, and an Action lies for a 
Recovery in both Caſes. | ON 

D. 41. 1. 55. If a wild Beaſt is taken by a * Snare which I had laid, and ano- 
ther takes him from me and releaſes him; it muſt be conſidered 
whether the Snare was laid in a publick Place or private; if in a 
pow Place, whether in a Place belonging to myſelf or to another 

erſon; if to another Perſon, whether I had his Conſent or not ; 
whether the Beaſt was ſo hamper'd that it was improbable he 
could get looſe by ſtruggling, If it was in my own Ground, or if the 
Snare was laid in the Ground of another Perſon by his Conſent, 
and if it was unlikely that the Beaſt could eſcape, an Action lies for 
taking him away or for letting of him looſe. 

Under the Conſideration of Wild Creatures we may place Bees, 
which are alſo wild by Nature; therefore if they ſettle upon your 

81. 2.1.14. Trees, they do not belong to you 8 before you have covered them 


with 
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with an Hive, no more than Birds that have built their Neſts 
there, or the young ones in the Neſts before they are. taken. It is 
likewiſe lawful for any to take the Honey-combs from thence, tho”. 
as before you may prohibit them from coming upon your Ground. 
But if they are once hived, the Honey-combs belong to the Poſ- 
ſeſſor ; and if the Swarm flies from your Hives, they {till belong to 
you as long as they are in Sight, and under any Probability of Re- 


covery, or if they continue their Cuſtom of flying abroad and re- 
turning. 7 4 | 


The h Canoniſts allo fiſhing with Rods to be a proper Recreation vc. 11. 86. 
for Clerg ymen, * but prohibit them the Diverſions of Hunting; yet bit. 
there are Doctors of great Authority on the contrary which allow 233 
them that Liberty, fo Health, and not merely for Pleaſure. Pa- ven. 1 & 2. 
ap & alii. But the Common Law of England plainly allows 33+ Pit. 
11. 4 Init. 309. | 

It is urged that to Hunt, Fiſh, and Fowl in publick Places is 
originally permitted by the Laws of all * Nations, and confirmed*1. 2. 1. 12. 
by the | Civil Law, as convenient for furniſhing the publick Mar- P. 50. 6. 6. 
kets; and that a Prince is injurious to bis Subjetts, who makes Laws 
to prohibit them this natural Liberty, unleſs they have reſigu d up 
that Liberty by their own Conſent. But it is moſt true, that a ſubſe- 
quent and later Law of Nations has given this Power to Princes as 
well as immemorial Cuſtom, and conſtant Exerciſe of it. For it is 
rational to ſuppoſe, that Princes ſhould have the ſame Authority in pub- 
lick Places which are held of them, as private Perſons bave in their 
own particular Eſtates. Beſides this Power is for the common Good: 
Firſt, for the REA lap ings of the ſeveral Species of untamed Crea- 
tures, which would be ſoon deſtroyed by a general Liberty. Secondly, 
for Prevention of a Neglect in Husbandry and Trades, which would 
ſuffer by 2 Avocations of the Countrey People, and Arti fers. 
Thirdly, becanſe the NEG, wild Beaſts and other untamed Crea- 
tures, is frequently attended by a great Number of ordinary People 
in Arms, which may be of ill en ſequence to the Commonwealth. I do 
not apply this laſt Reaſon to Fowling and Fiſhing, Laſtly, Becauſe 
Quarreli and Conteſts may probably ariſe with the owners of the Soil, 
and upon Diviſion of the Game, where all may pretend an equal Title. 
Therefore what is gain d now by Hunting, Fiſhing, or Fowling, does 
not belong to the Occupant but to the Prince, or thoſe that claim un- 
der him; for this Power of the Prince is now allowed farther, even - 

to prohibit private Perſons to hunt in their own Eſtates without 

Licence; which ſeem'd injurious at firſt, but now this Law is ſettled 

poet by the general Conſent of the Owners, or by Preſcription which 
uppoſes it. 

By the Statute Laws of England, no Perſon except ſuch as are 
particularly qualified, either by their Birth or Eſtates, may keep any 
Guns, Dogs, or any Engine to deſiroy the Game, under ſevere Pe- 

. walties. 22 & 23 Car. 2. c. 25. 3 & 4 Will. & Mar. c. 10. 5 Anne 

C. 14. 3 Georg. ch. 11. Sc. | 

It is Death in Germany to Hunt in the Woods, and Fiſh in the 


Ponds belonging to the Princes and Nobility. Matheus de Crimini- 
bus, c. 3. tit. 1. F 5. 8 


Rr A Seiſare ' 


— — 
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A Seiſure in War is where not only the Per/ans of our Enemies, 
m I. 2.1. 17. but their perſonal and movable ec are ® acquired to the Con- 
„ D. 49. 15. querors by Occupancy.  Immovable Things, as Cities, Towns, Caltles, 
20. 1. Houſes and Lands do not belong to the Occupier, but become the 
„ P. 6.1.15. Right of the Publick, and conquering Prince; * who ſometimes did 
2. & D. 21.2. diſfribute them as Booty to the moſt deſerving Soldiers, and thence 
235 ſeem'd to have laid a Foundation for the Feudal Law. 


At this Day the Perſons of our Enemies taken in War are not re- 
duced to the Condition of Bondmen or Slaves among ft Chriſtians, but 
may be ran ſom d by Exchange, or by a Sum of Money, purſuant to 
the Chartels and Agreements on both Sides, yet Priſoners taken be- 
tween Chriſtians and Mahometans are generally ſent and ſold into 
Slavery ; the latter forcing the others to ſuch Methods by a barba- 
8 age of Chriſtian Priſoners, Conſtitutio Caroli 5. Anno 1542. 
piræ edit. 5 


This Seiſure in War is not lawful unleſs the War too be juſt and 
»D. 40. 15. lawful; ? neither will a Seiſure give a Right to thoſe Things which 
— the Enemy before had taken from our Fellow Citigens or from our 

Allies. TAS 3 


Some diſtinguiſh between the publick Alt of War and private 
Exphits which happen upon account of the War. That Things im- 
movable belong to the Publi k, it 1s agreed on all Hands; but ſome 
ay, if Things movable are taken too upon a publict Action, that 
thoſe alſo belong to the Publick, jor that the Soldiers are the Ser- 
vants of the People But if there is any Engagement by Parties, 
not publickly commanded, or by Permiſſion of the Superiors, then the 
Booty belongs to the Occupants; for in ſuch a Caſe they do not att ar 
Servants to the J ublick. Such are the Spoils which are taken from 
the Enemy in ſingle Combats, or far from the Army in voluntary 
Skirmiſhes. At this Day it is almoſt every where obſerved, that each 
Man ſhall ep that which he can ſeize on, either by plundering 
Towns, or by Battels; and that whatſoever is got by the shirmiſhing 
of Parties, it ſhall be divided to each Perſon according to his re. 
Berne Poſt aud Station. | 


4D. 50. 16. Thoſe are called 4 Enemies MHoſtes) againſt whom the Romansdid 
Lhe publickly declare War, or thoſe who publickly denounced War 
; 7 5 the Romans; others are rather to be termed Pirates or 

obbers. | 
2. Inventio, or Finding (the other Species of Qccupancy) is pro- 
perly of inanimate Things, and may be conſidered either with re- 
ect to thoſe Things that never were in the Poſſeſſion of any Per- 
fo as an * {land in the Sea, precious Stones and Gemms in the 
a, and upon the Shore, which by the Law of Nations belong to 
him that finds them, I mean to him that has the firſt Poſſeſſion of 
s D. 41. 2. 3- them; for it is not ſufficient that you firſt e them, or firſt move 


. . toward 


L 1.0 
& 22. 


— 


OD 


4 Hoſtes hi ſunt, qui nobis, aut quibus nos publice bellum decrevimus ; cæteri latrones aut 
trædones ſunt. D. 50. 16. 118. 
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toward them, bur you ought to be the firſt that ſhould lay Hands U 
on them, if Movables, or if Immovables, that ſhould have firſt made * 

an Entry; or with re ſpect to thoſe Things which are left by their 

Owners, as Treaſure privately hidden, and Dere/it7s. 110 

A *Treaſure or Money privately hidden of long Lime (inſomuch P. 4 1. 37. 
that the Owner of it cannot be diſcovered) belongs all to the Perſon 
that finds it, if the Diſcovery was made in a'Ground that has no par- 
ticular Owner; as in a Religious or Burying-place; or in his own 
Ground * without Conjuration or Magick Art; for by that Crime * C. 10. 15. 
it is forfeited to the publick Exchequer, and the Offender puniſhed 
with Death. If it is found caſually, and by Chance in the Ground 
of another (either publick or private) the“ Lord of the Soil, whe- "1. 2. 1.39. 
ther the Prince or a City or a private Perſon, ſhall have half or an 
equal Share with the Finder. But if the Diſcovery is made upon 
a deliberate Search, and with Induſtry in the Soil of another Perſon, 
either publick or private, that will alter the Caſe, and force the Diſ- 
coverer to reſtore the Whole to the Owner of the Ground. To this 
Purpoſe a Tenant who only pays a ſmall Penſion out of his Eſtate *D. 6. 2. 3. 
granted to him for ever, or who hath a /ong Term of Years in it, © * 
is Owner of the Soil; and he, not the Lord or Proprietary, ſhall 
have the Benefit of the Diſcovery; for ſuch a Poſſeſſor ſhall have 
all manner of Advantages ariſing from the Eſtate as much as the 
Proprietary himſelf had, if there is no Reſervation to the contrary. 

But, why by the Law of Nations does not a diſcovered Treaſure 
in the Soil of another Man upon Search and Induſtry belong alſo 
to the Occupant, as well as Birds, wild Beaſts or Derelicts? The 
Reaſon of a Difference in the Law ſeems to be, becauſe in thoſe 
Caſes there is no Prejudice to the Owner of the Ground, whereas 
a Liberty to dig after Money will create a certain and a manifeſt 
Damage. But then you will ask, why is not the whole adjudged 
to the Occupant only, as other Things are when the Finding is by 
Chance, as upon Ploughing in the Ground, and diggin for its Im- 
provement? I take it to becauſe Birds, wild Beaſts, Derelicts 
and precious Stones found in the Sea, or upon its Shore, do really 
and truly belong to no body, whereas. certainly the Money dug up 
has an Owner if he could be diſcovered ; and it is molt probable 
that it might be hid there by ſome of the Anceſtors of the pre- 
ſent Owner, who in Reaſon may be thought to have concluded that 
their own Grounds would be the ſafeſt Place, rather than thoſe of 
any other, | | bs 

ence we may apprehend that if it is known who hid the Mo- 
ney, and who ? is the Owner, upon what Account it was hidden, D. 41. 1. 3. 
(as for fear of Thieves, or in Time of War) the Finder can have 
no Title; but if he takes it he has committed Theft. Vid. Poſlea. 

z Derelifts are Things wilfully thrown away and abandoned, with I. 2. 1. 47. 
an Intention to leave them for ever, which by the Law of Nations 
belong alſo to the Perſon that finds them. This Deſcription ſeems 
only to be underſtood of Movables, that may be thrown away; 
yet there is no Doubt but that immovable Things alſo may be De. . D. 41. 2. 3. 
relicts; as when a Man hath left the Poſſeſſion of his Ground with © 


an Intention that it ſhould not be reckon'd Part of his Eſtate; it re- 
turns then to its former Condition, has no Poſſeſſor, and by natural 


We 


Reaſon is ſubje& to the firſt Occupant. 
3 | 155 5 
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We muſt not reckon a thrown wy upon Neceſſity to be 
b I. 2. 1.48* Derelicts, as b Goods out of a Ship in a Tempeſt to lighten the 
Burthen of it, though in part it is a voluntary Act; for he that ſeizes 

them on the Sea, or when they are drove to Shore, with an Inten- 
<£.6.2. tion to retain them, is guilty of Theft, and puniſhed with a © Confi/ 
1.11. g. cation of all his Goods; * neither can t chequer in ſo calami- 
tous a Caſe pretend a Title to them. * 

Things loſt by Negligence or Chance are not to be eſteemed as 

Derelifts, for the Finder in both theſe Caſes ought to ſave himſelf 

. 47. 2.43. from the Imputation of Theft, by giving *© publick Notice of what 
7-5-49- he hath taken up; and if no Owner appears, a poor Man may retain 
them as ſent by Providence, but a rich Man would do well to be- 

{tow them in charitable Uſes. However, it is agreed that the Find- 
er ought not to demand a Gratuity, if he has been at no Charge, 
though he may honeſtly f receive what is voluntarily offer'd to him. 


f Tbid.. 


By the Laws of England, Treaſure trove is when any Gold or 
Sitver in Coin, Plate, or Bullion hath been of ancient Time hidden. 
Whereſoever it be found, and where no Perſon can prove any Pro- 
perty, it doth belong to the King, as in Germany, France, Spain, Den- 
mark. Grot. de jure belli. 1.2. c. 3. n. 7. Or to ſome other by the 
King's Grant, or by Preſcription. For ſuch Goods whereof no Per- 
A _ 6 A Property belong to the King, as Wrecks, Strays, &c. 
3 Inſt. c. 56. | 

But if Treaſure be found in the Sea, the Finder ſhall have it. 

Wrecks at Sea belong to the King, or to the Subject by Grant from 
him, or by Preſcription; unleſs either Man, Bird, or Beaſt! eſcape 
alive from the Ship; or unleſs there are ſuch Marks on the Goods, 
whereby it may appear that they belong to any particular Owner that 
ſhall challenge them within a Tear and a Day after the Seizure. 
2 Inſt. Welt. 1. c. 4. 


By the Laws of Holland, the Owner is allow'd a Tear and a half 
to make his Claim. Vinnii Com. lib. 2. tit. 1. $ 47. 

So Strays, if they be proclaim d, and are not challeng'd by the 
Owner within the Year, they are forfeited to the King, or to the 
I by the King's Grant, or elſe by Preſcription. Dr. & Stud. 

ial. 2. c. 3. | 

But as for Derelicts, there is no ſuch Law in this Realm; for 


though a Man for ſakes his Goods or Eſtate, the Property ſtill remains 
in him, and he may reaſſume them. | 


By Acceſſion. II. By Acceſſion Things alſo may be acquired by the Law of Na- 


tions, * when one Thing is added to another. And this Acceſſion 
is either natural, artificial, or mixt. | 


Natural Acceſlions are : 
b C. 3. 32.7. I. By Procreation, where any thing is born of our > Bondwomen, 
D. 6. 1. 5. 2. or of other Female Creatures that belong to us; for before the Young 
is brought forth it is part of the Bowels of the Female, and is only 


nouriſh'd 


* 
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E Acceſſio eft modus acquirendi Juris Gentium, quo vi & poteſtate Rei noſtre aliam acgui- 
* 
rimus. | 


» Meum eft, quod ex re mea ſupereſt. D. 6. 1. 49, 1. 
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nouriſh'd by her, and while ſhe herſelf too in the mean time is fed . 
by her Maſter only. Though others think it more natural that the 


young one ſhould be in common to the Owners of the Male and Fe- 
male; and that the young one is allowed to follow the Female on- 


ly, where the Male that got it is unknown. * 
2. By Alluvion, which is a ſecret Addition of Earth ſo inſenſibly, I. 2. 1. 20. 
and by little and little caſt upon another's Soil, that you cannot per- 
ceive the Manner of the Increaſe. | For if the Force of a River ſhall 
apparently carry away a Piece of Ground, and add it to the neigh- 1. 2. 1. 21 
bouring Soil, it ſhall belong to the firſt Owner, till by Length of 
Time, and without any Endeavours to prevent it, they cleave to- 
gether and are firmly united. This may partly appear if the Tree 
tix'd in a Piece of Ground, which was torn away, ſhould ſpread its 
Roots into the other Part; : 442 raj en > Po 
3. By the lriſing of an Iſland in a publick River (not in the Sea, 1. 2. 1. 22. 
for that, as is before 'mention'd, belongs to the Occupant) which if 
it be fix'd in the middle of the River, and not floating, it ſhall be in 
common to thoſe who have the Inheritance neareſt to the Bank on 
each Side the River, according to the Breadth or Length of each 
Front. If ir ſtands nearer to the Front of one Inheritance on either 
Side than to the other, that Inheritance or Eſtate has ſo many more 
Feet or Yards in the Iſland as it is nearer to it. But if the whole 
Iſland is nearer to one Inheritance than the other, that Eſtate ſhall 
claim the Whole. This is to be underſtood where the Lands on 
each Side have not any certain ® Limits and Bounds; for if they * P. 43. 12. 
have, there can be no Claim or Title to ſuch an Iſland, but it belongs © © 
to the Occupant. If the River ſhall divide its Courſe, and make I 2. i. 22 & 
an Iſland of Land, by uniting its Streams afterwards, or ſhall over- “ 
flow a Ground; that Iſland ſhall not belong to any Occupant, or to 
the neighbouring Eſtates, but is {till ſubject to its firſt Owner. ' An 
Hand riſing in private Rivers and Lakes wholly. belongs to the 
private Perſons who are Owners of thoſe Lakes and Rivers. | 
4. By a Rivers for ſating its natural Chanel and gaining a new 1 2 1. 23. 
one upon the Land of another. Here the old Chanel ſhall be di- 
vided between the adjacent Lands in the ſame Manner as an Iſland 
riſing in a publick River, if thoſe Lands were not under certain 
Bounds and Limits; and the new Chanel is now made as publick as 
the River. For though the River ſhall afterwards return to its old 
Courſe, yet in ? Striftneſs the new Chanel ſhall alſo be divided? PD. 43. 12.1. 
amongſt the Owners of the adjacent Grounds 'as the old one was; ” 
but in * Equity and Reaſon, it ought to be reftored to the Owner, 4D. 41.1. 7.5 
Ir is queſtioned, but without Reaſon, if the Courſe of a River is 
changed, which is the Bound of an Empire, whether the Limits of 
the adjacent Territories are not alſo changed? 3 8 
Of Artificial Acceſſions there are many Kinds. 


1. Specification, when from the Subſtance or Matter of another 
Perſon, a new Kind of Body or Speczes is produced. By ſuch an 
Acceſſion, he that made the new Species ſhall be the Malter of the 
whole, if it cannot be eaſily reduced to its firſt State and Condi- 
tion; as when one ſhall preſs Wine from your Grapes, or build a 
Ship from your Timber, you cannot claim the Wine or the Ship. 
But if the Matter may be caſt into its fr ft Condition, as a Veſſel 
or Statue made of another Man's —_ or Braſs, * the Property _— D.41.1.7.7 


* 
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of ſhall belong only to the Owner of the Subſtance whereof it was 
made. In the firſt Caſe where the Matter cannot be brought to 
*D.6.1.23.4-its firſt State, a juſt Payment muſt be made for the Grapes and Tim- 
ber, and in the other a reaſonable Allowance for the Workmanſhip. 
But this Determination only takes Place in Fayour of the Workman, 
where the Work was deſigned for his own Uſe, and where he er- 
: roneouſly, and by Miſtake thought the Matter was his own. For 
P. 41.1.2; if it was intended for the Uſe of any other, it is his upon the 
& 27.1. fame Terms for whoſe Uſe it was working; and if it is known 
that the Grapes and Timber are another's, and yet thereof he pro- 
„PD. 10. 4. 12.Ceeds to make his Wine or Ship, he ſhall ® loſe his Labour and 
5. Workmanſhip; the Whole ſhall accrue to the Uſe of the Owner, 
and an Action may be maintained againſt him. The ſame Diſtincti 
* D.6.1.5.1.are to be obſerved if the Matter is“ partly the Workman's, and 
partly a Stranger's, where the Thing made cannot be caſt into its 
P. 41. 1. firſt Matter. If it can, each ſhall have his Share, or both may 
27. 2. 8 en in common, according to that which is con - 
tributed. | 
2. By Adjun#ion; where we muſt conſider which is properly the 
principal Thing, and which the acceſſory. Conjectures may be made 
» D.34. 2. 19. from the Intention of the Agent, And though the / Accellory 
13. ſhould be of moſt Value, yet it does not loſe the Denomination 
of an Acceſſory ; as Purple is 2 in reſpect of a coarſe Gar- 
ment; a Jewel to a Gold Ring; though Gold may be acceſſory to 
the Jewel, as when that is made for the Conveniency of its Carriage, 
and the Garment may be acceſſory to the Purple, when har is 
made for the Sake of it. We are apt to call a 'Thing by the Name 
of a Principal, with reſpect to another 'Thing, when it is not; 
but Perhaps they are both Principals, and uſualſy $9 together, as a 
laſt Will and a Legacy; therefore if it cannot be determin'd which 
is the Principal and which is the e ſuch Names ought not 
do be applied. Where one Thing is added for the fake of the other, 
D. 50. 17 there is a Foundation for it, and then only can the Acceſſory fol- 
178. low the Principal; and the Owner of what is Acceſſory muſt yield 
| up the Poſſeſſion to the Proprietor of the Principal. | 
This Rule holds, tho' the Addition of another Perſon's Goods to 
*I.2. 1.26. My Own Was * knowingly, and. dishoneſtly contrived; for here only 
Regard is had to the Things joyned and not to the Perſon, as before 
in SOURS, wh 5 
| e Property of the Thing added is loſt ſo long as the Adjunctius 
»D.6. 1. 23. continues, yet an Action lieth that the Thing added may by Sen- 
5 tence be ſeparated and reſtored, at leaſt for the Price — Value of 
; it. If any one ſhall by Miſtake and erroneouſly join one Thing of 
his own to ſomething of more Value belonging to another as the 
. 6. i. 23. 4. principal Thing, 1 7 5 that to belong to himſelf; if e he hath 
Poſſeſſion, he thall keep the whole till he is paid the Value of the 
Thing added; but if this was done knowingly, and mald fide, it 
may be interpreted as a Gift to the Proprietor of the "the {me | 


3. By Confuſion, which is a Mixture of Liguids of the ve Wor 
ine 


ture, as Wine and Wine; or of a different Nature, as 


- = 
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Cum principalis cauſa non conſiſtat, plerumgue ne ea quidem que ſequuntur locum habent. 
D. 50. 17. 178. Nec plus in acceſſione potgſt efſe quam in Principali re. I. 3. 21. 5. 
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Honey, melted Silver and Gold. This Confuſion being made by | 
Conſent of all, the Thing is in 4 Common; allo if it 1 Chance* f 1 27. 
or Accident, the whole Body is poſſeſſed in Common, unlels there Dll. 
may be a Separation without any Prejudice; as in_a Maſs of Gold 
and Lead; or if by the Conſent of one only the Things are con. 
founded, and a new Species is induſtriouſly produced as in Seel 
cation, he that made the Mixture ſhall be the Proprietor of the 
whole. A Confuſion by Accident and Chance is here only to be 
conſidered as a Method of Acceſſion and acquiring Property. ._ - | 
4. By * Commixtion, or a Mixture of Selidt, which cannot be inf I. . 1. 48. 
common, unleſs. by general Conſent, For if by Accident, two 
Buſhels of Wheat belonging to two different Perſons. ſhall be mixed, 
the whole Heap ought not to be in common, becauſe each Corn 
itſelf remains the ſame ; but becauſe each Grain cannot eaſily 2 di- 
ſtinguiſhed by its Owner, the Judge ſhall divide the whole Heap, 
making a greater Allowance to one in Money or Corn, if his Grain 
was better or finer than the other. The ſame Amends ought to be 
made in ſuch a Confuſion of Liquids. "Th Sie rar; 
5. or Building, either upon my own Ground with the Materials s 1. 2. 1. 29. 


f 
| 


of another; or by building in another's Ground with my own Ma- 
terials. In the „irt Caſe the Builder is the Maſter of the Building, 
becauſe, the Building follows the Property of the Soil. Here the 
Owners of the Materials by the Law of the twelve Tables ſhall be 
paid the double Value; for in no Caſe ſhall it be lawful for him to 

pull down the Houſe for the ſake of his Materials, leſt the Regula- 

rity of the Buildings in Cities ould by this Means be defaced. Nei- 

ther ſhall any one take away his Perches that were made Uſe of to 

ſupport another's Vine. But if the Fitz is not fixed to the» D. 4.1. 6. 
Soil, and may eaſily be removed, or if the Building ſhould fall, he 

may then claim the Materials if he was not paid for them before. In | 
the ſecond Caſe alſo the Owner of the Ground ſhall be Maſter of x, 2. . 30. 
the Houſe, but muſt pay for the Materials and Workmanſhip; other- 
wiſe the Builder is not bound. to quit the Poſſeſſion; unleſs the 

Builder certainly knew that he puilt upon another's Soil; & for then « c. ;. 32. 2. 
he _ be preſumed to have 'giyen away his Materials and Work- 

ma Ip · a 1 8 14 e | | 


By the Law of England, though one does ignaranthy, or by Miſtate 
of hit Title, build upon the Soil of another, he cannot claim Allow- 
ence for his Materials or Workmanſhip. | Dd 


If the Building is pull'd down, ſome think. it juſt that the Materials 
alſo here ſhould be reſtored. It is to be noted that the Building. is 
one thing, and the Materials of the Nn another; ſo that bath 
may have Owners, but in a different Reſpect. What has been re- 
ferr'd to buildin apes another's Soil, it is the ſame ! Law touching D. 41.1. 28. 
Buildings upon Ss Aol. N ä 
Under this Head we may conſider the Nature of Expences and 
m Charges, laid out upon another Man's Houſe, and divide them = D. 2x. 1. 
into Charges that are (Neceſerie) Neceſary, (Utiles) Convenient," . 
or (Voluntarie) tor Pleaſure. 17 a 
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t Omne quod Solo inædificatur Sols cedit. I. 2. 1. 29. 
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" C. 3. 32. 3. The a neceſſary Charges laid out for the Support of the Houſe, 


which cannot without Scandal or Offence be omitted, ought to be 
allowed by the Proprietor to the Perſon in Poſſeſſion, becauſe he is 


„ D. 25.1.3.1. under an Obligation and Neceſſity to do it ; 9 but if they were ſuch 


LS. 1. 31. 


od . 2. 1. 32. 


1 1. 2. 1. 33. 


to the Proprietor of the Soil, and he ſhall carry 
But in Planting and Sotoing, the fame Allowances are to be made as 
to a Builder upon another's Ground; for there muſt be the like 


Expences that were to be ſeen during his own time only, then he 
may make himſelf Amends by the mean Profits. It 

p The Expences which were made only for Convenzency or Plea- 
fare cannot ſtrictly be demanded, but the Perfon /awfuly in Poſ- 
ſeſſion may take away what hath been erected or made by him, if 
it can be done without Prejudice to the Right of the Proprietor, 


1 D. 25.1. 8.9 unleſs the Proprietor will make an Allowance for the Advantages 
| which the Perſon in Poſſeſſion can otherwiſe make of them.” 


By the Laws of England, if Glaſs Windows, Wainſiot, Benches, 
Doors, Furnaces, &c. annexed or fixed to the Honſe be taken away 


or broken down by the Tenant, though they were fixed at the Coſt of 
e 


the Tenant himſelf, yet it is Waſte, for now they are Part of t 
Hauſe. 1 Init. 53. a. 4 Rep. 63, 64. 10 Rep. 13. | n 


6. By Planting; where alſo the Tree belongs to the Owner of 
the Soil, if it hath taken Root there. If it hath not fixed its Roots, 


the Property of the Tree remains in the firſt Owner of it. If all the 


Roots extend themſelves into the neighbouring Soil, and not the 


Body of the Tree or Branches (ſuch Roots I mean as draw Nouriſh- 


ment from thence, and without which the Tree could not live) then 


the Tree belongs to the Proprietor of that Soil ; for more egard 
ought to- be had to the Roots from which the Tree is nouriſhed, 


than to the Trunk or Branches. If it grows upon the Limits of the 


Ground belonging to ſeveral Perſons, then the Tree and the Fruits 
of it are in common. | | 7 * | 


7. By * Sewing; for Corn alſo ſown in another's Ground belongs 
away the Crop. 


Law where there is the like Reafon. | 

8. By u Writing; for there the Owner of the Paper or Parchment 
ſhall be Maſter of the Writing too; and though an Hiſtory or Ora- 
tion is drawn upon it, yet it is to be ſurrendred to the Proprietor 
of the Parchment or Paper; as a Building, Things planted and ſown, 
muſt yield to the Proprietors of the Soil. A Ts +: 


This indeed in general ſeems abſurd, and the contrary Practice is 
obſerved by the Moderns; for ſuppoſe 1 ſhould write my Accounts up- 
on the Parchment or Paper of another which would be prejudicial to 

Soba | MR de © 


pe , 
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» Impenſ# neceſſariæ ſunt, que fi factæ non ent Res aut peritura aut deterior futura fit. 
D. ge. 16. 79. :.. 


y Utiles impenſæ ſunt, que Rem meliorem faciunt, deteriorem eſſe non ſinant. D. 50. 16. 


1. | 
N expenſe ſunt, gue ſpeciem, non fructum augent. D. 50. 16. 79. 2. 

4 Statue affixe baſibus ftruftilibus, aut tabulæ religatæ catenis, aut erga parietem affixe, 
non ſunt ædium, Ornatiis enim ædium cauſa parantur. D. 50. 16. 245. 

Li eadem Ratio, idem Jus efſe debet. I. 2. 1. 32. 
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me, if they were communicated, and would be no Advantage to the 
Oconer of the Paper ; what Reaſon is there that I ſhould. be deprived * 


of my Accounts, when I am ready to pay the Price of the Paper? Mynſ. 
Fabr. Vinthus in locum. wok, | I 


9. By Painting; whete contrary to the former Reaſons the Ta-»1. 2.1. 34 
ble ſhall belong to the Owner of the Painting, and not the Painting 
to the Maſter of the Table. And this is ſo order'd becauſe of the 
great Eſteem the Ancients had for this Art. The Table muſt be 
movable ; for if the- Painting is drawn upon a Wall or on a Table 
that is fix'd, it is otherwiſe, . 2 | 
Where I ſay that in theſe Artificial Acceſſions this ng belon 
to fuch an Owner, I mean that his Poſſeſſion or Title is ſo far favoured; 
that it ſhall be in his Election to pay the Price and Value of the 
Thing added, or to quit the whole. | 
Mixt Acceſſion is partly Natural, and party Artificial. 
This is only * by taking and gathering the Profits of an Eſtate, to- 1. 2.1. 35. 
which one truly and really thought he had a good Title by Purchaſe, 
Gift, Exchange, Deſcent; Legacy, Sc. ED 
The Profits ariſing from this Eſtate, and the Per/ons gathering 
and taking theſe Profits ought to be conſidered. i 8 
The Civil Profits are not here meant, as Rent or Intereft for Mo- 
ney lent ; but ſuch only as are the Product of the Eſtate itſehãh and 
either ariſe chieſy by the Operation of Nature as Wood, Fruit, Graſs, 
Sc. or chiefly by the Labour and Induſtry of Man as Corn, Pulſe, 
Sc. It is diſputed here whether the Young of Sheep, Cows and 
Horſes, or Wool, the Hair of Beaſts, or Hay is produced more by 
Nature than by Labour and Induſtry. But however, theſe Profits 
are ſubdivided into thoſe that are till depending on the Eſtate, 
and thoſe that are a7ually gathered and divided. Thoſe that are 
gathered are again ſubdivided into thoſe that are in being, and thoſe tits 
that are nt. Ar 382. abs TY". NY 
The Per /ons are thoſe that poſſeſs bona fide, and continue to do ſo. 
Thoſe who have ſome Reaſon to think themſelves the Proprietors, 
whether by Buying or Gift, ſhall Keep all manner of Profits ariſing, 
either ! chiefly by the Aſſiſtance of, Nature, or chiefly by Labour and, D. . 1. 48. 
Induſtry, as ſoon as they have taken them; * becauſe ſome Allow: 
ances ſhall be made for an honeſt Poſſeſſion, and for the Care and 
Husbandry, But if the natural Profits are gathered, and #ot Dent, 
they ought to be reſtored after a Suit is commenced, atid a Title 
is proved. And ſo of thoſe gained by * Ind. . 3. 32.22: 


As ſome Interpreters contend, tho the Moderns enquire only after 
2 Profits ariſing ſince the Commencement of an Action vr conteſting 
uit. 0 | EIT. 


But a Poſſeſſor mala fide ſhall refund all manner of Profits and 

thoſe that he > might have made, if there is no Colour. of Title; * D.6. 1. 33. 
and Allowance only being made * his Expences. 3 
t nh I 
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FRKes abeſſe videntur guarum corpus manet & forma mutata. Plus eff enim plerumgue in 
manus pretio, quam in Re. D. 50. 16. 12. 4. | | ans tay 

* Bona fides tantundem paſſidenti preftar, quantum Veritas, quoties Lex Impedimento non 0 
et. D. 50. 17. 136. 4 | » ial | 
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It is queſtioned whether the Heir, not privy to the Fraud, fhall 
make Allowances for thoſe Profits that are ſpent. dps, ' 

It is affirmed upon theſe Acceſlions, that what the Roman Law 
has appointed in ſeveral of theſe Caſes is not Reaſon or natural Equity, 
or the Law of Nations, but merely poſitive and Civil for the Benefit 
of Trade and Commerce; and there is ſtarce one Head in the Law 
where there are ſo many different + 6c of the Lawyers, and more 
frequent Miſtakes. As if natural Equity did ſuggeſt in ſome of the 
Caſes of Acceſlions that the Thing ſhould be in Common, propor- 
tionably to what each one had contributed; and that in the Caſe of ac- 

wiring by taking the Profits an Allowance ought to be made to the 
er ſon in Poſſeſſion only for his Expences and Labour. 


By Tradition. III. © By Tradition or Delivery Things may be acquired by the 
41.2.1. 40. Law of Nations, or natural Right; © for nothing is more conſonant 
to natural Equity, than to ſuffer the Will of the Donor to take Ef. 
fe, when he would transfer any thing upon another. All Things 
would be of little Uſe or Advantage if they muſt conſtantly remain 
with one and the ſame Perſon; and by the Formality of a Deliyery, 


raſh Alienations are prevented, and Men forced to act with ſome * 
Deliberation. | 


Delivery is twofold, True or Feigned. 8 Ks 
e Iz, r. A true Delivery is when a © movable Thing is given by the 
Hand to another; or if the Thing is immovable, when one is brought 
into the Poſſeſſion of it. It is agreed that there is a Neceſſity to 
remove all Perſons from the Land when Paſſeſſion is taken, but it is 
— whether this is requiſite upon transferring of the Prapriety 
on 


. 41. 2. 3. Poſſeſſion of f Part in the Name of the whole is ſufficient, 
1. 2. 1.42. that may be delivered by the 8 Owner himſelf, or by Proxy: 


Others again contend, that by the Law of Nations a Delivery is not 
neceſſary ; but that this Solemnity was introduced by the Civil Law. 


5 J. 2.1. 44 2. A feigned Delivery takes Effect more by the Intention and 
Sufferance of the Owner, than in any corporeal Act. The Uſe of it 
will appear to be neceſſary in the {ng of incorporeal Eſtates, 

i D. 41. 1. 43. which cannot be rea/ly and truly delivered. Thus the Delivery of 

i C.8.54 1. 3 Deed may be interpreted to be the Delivery of the Thing itſelf. 

And in other Caſes this imaginary Delivery is convenient for expe- 
diting Affairs, and avoiding uſeleſs Formalities, as in that Caſe which 

D. 23. 3. 43. is called i fcrio brevis maniis; ® where Goods are already in your 

21 2 1. 4; Poſſeſſion, as a Pledge or Loan, and afterwards they are given or 

+ + fold to you. Here the Suppoſal of a ſolemn Delivery is thought ſuf- 
ficient. ® So if my Debtor is ordered to pay a third Perſon a Sum 
117 220 
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© mary of Datio Poſſeſſionis ſucta d vero Domino rei Animo alienandi & ex cauſa habili 


ad transferendum Dominium. Id quad naſtrum ęſi fine fatto neſtro ad alium transferri 
non poteft. D. 50. 17. 11. | 


* Nil tam conveniens e&ft naturali æguitati quam voluntatem Domini volentis rem ſuam in 

alium transferre Ratam haberi. I. 2. 1. 40. ies 
* Partis appellatione Res pro indiviſo & diviſp ſignificatur. D. 50. 16. 25. 1. 

Aud Tuſſu alterius ſolvitur, pro eo eft, quaſi ipſi ſolutum eſſet. D. 50. 17. 1 80. 
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of A 2 it ſhall be interpreted to be my actual Receipt; “ eſpe » D. 4 2 | 
cially if I am prefent at the Payment. But now for the Benefit of 43. 
Commerce a Payment upon any Order at a Diſtance, or by ? Letter D. 12.1. 15 
is eſteemed as my actual Delivery of the Money and my Payment. 
Thus the Delivery of the“ Keys of a Granary or Cellar to a Buyer, 
is the Dehvery of the Corn or Wine in it. The Keys ought to be 
delivered at the very Place where the Goods lay; auſe if the : D. 18. 2.7 
Delivery of them is at a Diſtance from the Goods, they are not cer. 
taiuly in the Poſſeſſion of the Perſon that bought them. If there is 
no Cauſe or Conſideration of the Delivery, the Delivery of the Keys 
muſt imply a 7ruſt and Cuſtody only. The Delivery of the Poſ- 
ſeſſion of Lands in view, and at a Diſtance by Words only to a+ D. 41. 2.18. 
Purchaſer is a good * + The * marking of Timber by a Buyer SS: 
with his Mark, by the Content of him that fells ir, the u placing of, Anda >. o 
an Overſeer by the Buyer, upon Goods which cannot be preſently * D. 41. 2. 5:. 
removed becauſe of their t Weight, Sc. are rationally accounte 
to be effectually transfer'd as if ſolemnly delivered. If two Per- *D. 19.1. 31. 
ſons buy the ſame Thing of him that is not the Maſter of it; he to © 
whom it is delivered has the beſt Title; though the other made the 
firſt Bargain. If the Delivery is not at the Time appointed, the D. 19. 1. 21. 
Damages occaſion'd by the Delay muſt be paid; thoſe I mean that 
followed naturally from the Delay; not thoſe that happened by ex- 
traordinary Events. 1 Wie 3 

In all Deliveries let three Things be conſidered. Firſt; the Prey. 
fon : Secondly, the Thing: Thirdly; the Cauſe of the Delivery. 

1. The Perſon who transfers muſt be the Owner ot one in the 
Place of an Owner, as Guardian or a Proxy; and the Perſons con- 
cerned in the Contract on both Sides mult y conſent to it. * One? 244-7. 55- 
muſt deliver, the other muſt accept i and they. mult be of Capacity % 7: 
to convey take. But there is no Neceſſity that the 13 | 
ſhould be to a certais or known Perſon ; for * Mon of Med | al. 2. 1. 46. 
thrown among tlie common People by the Conjalr or Pretors upon 
Feſtivals, thro' an Affectation of Popularity, is a good Delivery, and 
the Perſon that ſeizes it has a good Title; as at this Day it is allow'd 
upon the Coronation of Princes, Theſe Gifts were afterwards for- 
bidden amongſt the Romans, d but fince they were ſuffered to be per-“ Nov. 105: 

13 1 C. 2. 


bs Thing delivered (eher thally ur feignedlly) h Ov fwead 

2. The Thing delivere er 1 or feignedly) 2 

or [ncofporeal. a < But ſuch Things — be delivered. which are not D. 4:. 1. 20. 
exempted from publick Commerce, for though here ſhould be a De- 60 
livery of thoſe, yer that would not be effectual, and there would be 

no Alteration of Property. 

3. The Cauſe, Title or Reaſon to ſupport the Delivery is to be | 
enquired after; * for no Man can be thought to part with his Right,“ D. 4. 1.31 
but upon ſome Reaſon. Arid though you will object that it is to 
no ah — to require a Reaſon, © becauſe if there is none, it ſhalf * D. 38. 1 47. 
be preſumed to be a Gift. But even there a Cau/e will be pre- 
Jumed, * becauſe the Gift is not irrevocable, unleſs it ſeems to be D. 22. 2. 5. 
made adviſably and with Deliberation. "Tis not 8 that P. 50.7. 53. 
there muſt be a real Cauſe; it is 8 ſufficient if the Perſon — 8D. 12. 6. 65. 

15 the 2. | 


I. 2. 1. 45. 
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Non videntur data, que es tempore quo dentur, accipientis non fiunt, D. 50. 17.167. 
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the Delivery did imagine or had an Opinion that there was one, tho” 


he was miſtaken in it. But here hes a Queſtion; if I deliver to you 


that one ſufficient Cauſe? Thus if 


iD. 41. 1. 36, 
k D. 12. 1. 18. 


for this Reaſon, and you accept of it for another, whether this Diſ- 
agreement in the Cauſe prevents an Alienation; as if Money is only 
depoſited in your Hands for Cuſtody, but you receive it as dent or 
iven; no Man will ſay that here is an Alienation of the Property 

5 this Delivery; for the Perſons contracting, do not mean the ſame 
hing, which is requiſite upon the paſſing away of any Right. 

Put the Caſe higher, what if both Parties intend an Alienation; b 
the Delivery, and are perſuaded on both Sides that there is ſuffi- 
cient Cauſe for it, and yet do not agree in their Opinions upon 
deliver Money as a Gift, 


and you accept of it as lent only; here each Cauſe on either Side is 
ſufficient for Alienation, which was not ſo in the other Caſe; and 


therefore I think ſuch Delivery may well take Effect, and that the 
Diſagreement in Opinion on zhat Reaſon ſhall not prevent it, where 
there is an Agreement in the Thzng itſelf. This Deciſion is gene- 
rally approved of by Julian, tho' * Dipian is thought by ſome to 
diſſent from him in this very Inſtance. of - delivering Money as a 
Gift, and of accepting it as a Loan; for He ſays it is neither a Gift 


nor a Loan, and therefore the Money ſeems not to belong to the Re- 


ceiver. 


Selling is a good Cauſe of Delivery; yet it hath this peculiar to 
itſelf, that upon bare Delivery the Property of the Thing does not 
paſs to the Buyer; becauſe it is nece ary that there ſhould be alſo 
a Price paid for it, or Security, or a Promiſe of Payment made 
and r e | otherwiſe the Thing ſo delivered may be re- 
called. | 28 

Note, that Delivery (and not Contract) is reckoned as a diſtinct 
Inſtance of acquiring by the Law of Nations from Occupancy and Ar- 
ceſſion. Delivery is applicable to all Contracts, for by Contracts 
Things are Due, but the Property is altered by Delivery. 


In the Laws of England, a Cauſe, or Conſideration is threefold. 
Firſt, The Cauſe or Conſideration of Money ſomething of Value. Se. 
condly, The Conſideration of Marriage. Thirdly, The Conſideration 


F Blood or natural Affection. Without one or more of theſe Con ſi- 


derations, no Eſtate at all paſſeth upon the Delivery in a Bargain 


and Sale; nor on any other Conveyance to defraud Creditors or Pur- 
chaſers. 13 Eliz. 5. 27 Eliz. 4. 


CHAP. 


— 


> In omnibus Rebus que Dominium transferunt, concurrat oportet Aﬀfettus ex utrague parte 
contrabentium. D. 44. 7. 55. | 
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Chap. 4. Imperial or Civil Law. 


CHAP. IV. 
How Things or Rights may be acquired by the Civil Law; 
or by Poſurve Law, viz. By Preſcription, Gift, Suc- 


CESSION, Viz. By Teſtament, Succeſſion by Law to an 


Inteſtate, and Succeſſion by the Grant of the Bonorum 
Poſſeſſio. 


Y the Civil Law, or poſitive Laws of the Nomant, Things How Thing 


may be acquired 1 
I. By Vſucapion or Preſtription. It is called V/ucapion, becauſe yi Law. By 
a Man may U/u rem capere. Preſcription. 


It is of Things Corporeal or movable only; whereas 1 

is of Things immovable or incorporeal, as of Lands or Rights of 

Actions, Sc. m Juſtinian hath taken awa other Diſtinctions be- C. 7. 31. 1 

tween them, but they are frequently confounded and one taken for 

the other. 8 
Uſucapion or Preſcription is defined to be an Acquiſition of D. 41. 3. 3. 

Property by a Continuance in the Poſſeſſion of it for /o long Time 

as is required by Law. Preſcription therefore is nothing elſe but a 

continued Poſſeſſion. The Original of tliis way of gaining Property 

is from the Law of the twelve Tables, and the Greeks. 


Tze Jewiſh Lew has forbidilen it, as alſ6 perpetual Alienations. 
All __ were to be reſtored to the true ers at the Fubilee. 
Lev. xxv. 8. CS | 


This Policy was brought into the Commonwealth, not for the na- 
tural Reaſon or Equity of it, (for it is Injuſtice to deprive an Owner 
of his Right againſt his Will) but for the ſake of Government; that 
the o Property ſhould be aſcertained and Trade encouraged, ? and * D. 41.3. 1. 
that there ſhould be ſome End of Controverſies, by inflicting ſuch D 4 10. 5: 
a Puniſhment on the Negligence of the true Owner: Neither is the 
Law of Nature changed here, which directs that every Man ſhould - 
have what is due to him; but that Law in this Particular only is al- 
tered by a ſuperior Law of Nature, which enjoyns that publick 8o- 
cieties of Men ought to be maintain'd, tho ſome private Perſons 
ſuffer; and that if a Man does ſubje& himſelf to thoſe Laws which 
bring in Preſcription, he does conſent to the Conſequences of it. 
We mult ſay then that Preſcription is founded on a preſumed De- 
reliction. There ate five Requiſites to ſupport it. | | 
1. 4 Bona fides, a good Conſcience and honeſt Deſign in the Per- a 1. 2.6. pr: 
ſon pretending to a Preſcription ; ſo that bare Poſſeſhon is not ſuf- 
ficient. This good Conſcience * Honeſty will appear, if Poſſeſſion 
| | . was 


— 


" Uſucapio eff adjeftio Dominii per continuationem poſſeſſionis Temporis lege Definiti. D. 41. 
3. 3. 8 | 


* Dominia Rerum non debent eſſe in incerto. D. 41. 3. 1. Videtur alienare qui patitur 1 
capi. D. 50. 16. 28. 8 


? Uſucapio con}lituta eft ut aliquis Litium fins eſſet. D. 41. 10. 5. 


4 


2 
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was had from one who was eſteemed by him to be the true Owner 
| at the Time of the git except in the Caſe of Buying, where 
D. 41.4.2. bona fides is required not only at the Delivery, hut alſo at the Time 
of making the Bargain. By the Civil Law the Preſcription is not 
interrupted, though the Perſon afterwards knows that the Thin 
« C. 7. 31. 1. delivered came not from the true Owner, for by this Law it is ſuf- 
ficient that there were no ill Practices at the beginning. 
ec. Poſſeſſor. But by the Canon Law, if at any Time the Per ſon MTS is 
2. De Reg. Jur. coꝝ ſezous to himſelf that he derives his Poſſeſſion from a Wrong-doer, 
the Preſcription is interrupted, and wholly ceaſes ; and this ſome In- 
terpreters ſay ought to be obſerved in the Courts of the Civil Law, 
and that it is accordinly ſo prattiſed in the Imperial Chamber, and 
throughout the Empire. Mini. obſery. cam. cent. 5. oblerv. 6, Gail, 2. 
obſerv. 18. num. 7. | 


« D.41.3.27. 2. A ll particular and * real Cauſè or Title is required, as by 
Sale, xchange, Gift, . | 
duch a Cauſe as would entitle the Receiver to the Property from 
C. 7. 33. 4 the true Owner; * for if there is no Cauſe, or one that is inſuthcient 
to I the Property (as if the Thing was only ent or depo- 
ſited for ſafe Cuſtody, or poſleſſed by Tenants, &c.) no Preſcription 


can follow upon it. |; 
„ Thing nuſt be capable of Preſcription; therefore there 

is no Preſcription of Things exempted from common * Commerce, 
as of a Freeman, Things ſacred and conſecrated to God, or of 
thoſe Things which were once lodged in the Fiſcus or Exchequer. 

y C.7. 38. 2. The y Prince's Domains, called Patrimoniale, being the Eſtate of 
C. 1. 2. 23. Juſtinian not as Ceſar) are not liable to Preſcription, nor the ® Goods 
21.2.6. 2 & Of Churches, Cities, Hoſpitals, nor Things ſtollen, (for ſtollen Goods 
1 may be concealed till the Time of Preſcription comes;) 


Zet ſee the Law of England, if tollen Goods are ſold in a Fair or 
Market. Dr. & Stud. lib. 1. cap. 25. 2 laſt. 713. 5 Rep. 83. | 


x I. 2. 6. 1. 
D. 41. 3. 9. 


» C.7.35-3- nor Goods of b Infants or Minors, nor of < Soldiers upon Expedi- 
ict 35-4 tions, or of thoſe that are * abſent in the Affairs of the Common- 
wealth; for that Time of Abſence ſhall be deduced from the Time 

D 


48. 11.8. preſcribed; nor the Goods given to Magiſtrates in Bribery, Ge. 
C. 6.43-3- And laſtly, * thoſe Things are not liable to Preſcription which are 
1. 2. 6.3. Prohibited to be alienated by laſt Vill or Teflament. 8 Hence it is 
that Movable Things are rarely preſtribed; tor ſome of theſe Incapa- 

cities frequently attend them. | 
bD.41-3-3 4. Not only a juſt but al continual Poſſeſſion muſt ſupport the 
Title by Preſcription; which ſhall be preſumed till the contrary ap- 
i D. 41. 3.33. pears. The Poſſeſſion of i Tenants, Proxies, Sc. continue the 
oſſeſſion for the true Proprietor not for themſelves; for it is not 
neceſlary that the Poſſeſſion ſhould always remain in the ſame Per- 


n 6.ſon. An * honeſt Buyer may begin the Preſcription in himſelf, lay- 
| SO ing 


4. 
L294. 


* Abſentia ejus qui Reipublice cauſa abeſt neque ei neque alii damnoſa eſſe debet. D. 5 o. 17. 
140. Officium publicum nulli nec Damn nec compendis fit. D. 4. 60. 29. | 
, 3 7 
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ing aſide the Time acquired by a dishoneſt Seller, becauſe he fairly 


paid a Price; but where the Thing comes gratis, as i by ons Or 1D. 44. 3. 5. 


Legacy, or Succeſſion, if there is Fault or Injuſtice in the firſt Party, 
there does not ſeem ſo much Reafbn to continue the Preſcription. 
I ſpake of the Faults in the Perſon Teenies for if there is an 
Incapacity in the Thing itſelf to be preſcribed (as before, becauſe ei- 
ther ſtollen or taken by Violence, &c.) the Preſcription cannot be 
ed or comtunds over by an 8. 

All Interruptions are before the Time of Preſcription is fulfilled, 

and are either Naturally and in Fact, or Civil Interruptions and by 


Law. A ® zatwrat Interruption is when a movable Thing is taken D. 41. 3. f. 


from the Poſſeſſor, or an immovable Thing enter'd upon and ſeiz'd 
by another, or deſerted by himſelf; or when an Alienation is made 
from Us, by one who was intraſted with the Poſſeſſion in our 
Names. A Civil or Legal Interruption may be by Citatios or other 


* Judicial Claim; ſometimes by offering a Libel/ before the Judge, 7 . 


if the Defendant abſconds, or 15 a Madman ; more eſpecially when 
Suit is conteſted, or Iſſue joined upon the Right and Sentence given 


by the Judge, o This Interruption concludes only the Parties in Suit; rr 3.10. 


the p other in Fact all Parties whatever. A Preſcription may alfo , 
ceaſe for a Time without a total Interruption, by ſtanding {till and 
not gaining Ground; as in Time of great Sickneſs or War, where 
the Party 1s hindred from making his Claim ; but if the Courts of 
Juſtice are open in the Time of Sickneſs or War, there is no Rea- 


ſon it ſhould ceaſe. 


5. 4 Lawful Time is neceſſary to give a Right by Preſcription ; U- E r. 


which is three Years for Things movable and corporeal, and ten 
immouable and incorporeal, if the Perſons pre- 


Years for 4 
tending Right inhabit in the ſame Province. But if they are ſo far 


abſent from each other, as to live in ſeveral Provinces, then rue nt 


* C.3.31.7- 


Years Preſcription is neceſſary to gain an Effate. So much Time C3. 31 7. 


is alſo abſolutely required to bar real Actions, and criminal Accu- 
ſations, for after that Time there ſeems to be a new Scene of Af- 
fairs, and it may not be of any Importance to the Publick to proſe- 


cute. 5 
In this Computation of Time we do not reckon from Momen 


to Moment, or from Hour to Hour, but from Day to Day. The , 4.3. 


firit Moment of the laſt Day being computed as one whole Day in 


favourable Caſes. | 

The Reaſon of this Difference in the Times of Preſcription is 
evident, becauſe to thoſe that live at a Diſtance a longer Time 
ought to be allowed to make their Claims. 
If the Perſons have dwelling Places in ſeveral Provinces, they are 
reputed to be preſent in each; and if a Man hath no dwelling Place 
of his own, and neglects what belongs to him, that Perſon may be 
elteemed to be preſent every where, becauſe he hath no fixed Sta- 
ton. | 
Theſe are the common Preſcriptions of Time, and take Place in 
all Things belonging to private Perſons which are capable of Pre- 
ſcription, and when they are poſſeſſed bone fide. But 


— 


1— — 
* 


* In Uſucapionibus non 4 momento ad momentum, ſei Totum poſtremum diem computamus. 
D. 41. 3. 6. — In omnibus Temporalibus Actionibus nifi noviſſimus Totus ieds compleatur, 


nan ſinit Obligationem. D. 44. 7. 6. [Vid, antea. pag. 108.] 
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« C.7.39-3 But there are other Preſcriptions of — Time, (viz.) * thirty 
*4+ or forty Years, by which even ſtollen Goods, and thoſe obtained by 
Force may be'preſcribed by the Civil Law, having no Regard to the 


Juſtice or the Injuſtice of their firſt obtaining them; and this for the 


publick Quiet, which ſeems to juſtifie the Lawfulneſs of it in Con- 
ſcience. | 


— 


« c.fin. EH But the Canon Law does not approve of it, but diref#s the con- 
De Præſcrip. trary. | | 


» C.7.35-5- ?Y Perſonal and mixt Actions continue regularly within —_ Years; 
and bare Poſſeſſion for ſo long Time gives the Right; and though 
generally thirty Years is the Limit, yet ſometimes by Reaſon of Pri- 
vilege in the Thing or Perſon, or on ſome other particular Account, 

C. 7. 39-4 the Time is extended to * forty Years, and ſometimes to an hun- 

Abe 9. dred Years, as againſt the Roman Church; and ſometimes Time out 

> D. 42. 20.3. f Mind is required, as in the Exerciſe of a Right which is not 

4- B. 8. 6. 7 continually made uſe of, as the Right to draw Water, 6c. 

C. 3. 30.3. The Preſcription of thirty or forty Years concludes Soldiers in 
actual War, Women, Perſons abſent, Minors but not Infants; tho' 
the former Preſcriptions could not conclude them. An Action for 

0.9.35. 5. 4 verbal Injuries is barr'd after one Year, as alſo all 5 Actions, 

P. 47. 23.8. 1 e. thoſe which are moved for the Benefit of the Publick. By 

C. 7. 37. four Years Poſſeſſion, the f Exchequer or the publick Treaſure is 

oben ſecure againſt all Claims, and by four Years Poſſeſſion is barred to 
ſeize forfeited Goods; and if the Exchequer ſells or gives to a pri- 
vate Perſon, his Title upon the mere Delivery is unqueſtionable ; 
but the injured Perſon has his Remedy againſt the Exchequer if he 
ſues in Time. This was invented to encourage Men to purchaſe of - 
the Publick, and not to fear their Power. It extends to the Em- 

C. 7. 37.3. peror's Patrimonial and private Eſtate, and by a particular s Conſti- 
tution the Empreſs hath the ſame Privilege. | 


v P. 5. 313. This Preſcription of the Exchequer was unknown to the“ Ancients, 

9. condemned by the Canon Law, and is diſapproved of every where by 
the Moderns, except in Holland and Savoy. (Groenweg. hic.) Every 
Country now hath its particular Cuſlom in the Method of Preſcribing, 
which runs generally for thirty Tears, upon which Account this Tit 
for the moſt Part is grown obſolete. 

The ſtrict Law of Preſcriptions in all Caſes, from the leaſt Time 
to the greateſt, hath been accurately collected by (Cujacius, who hath 
in a manner exhauſted this Subject. (Cujac. de Diverſis 'Temporum 
Preſcriptionib.) | | 

By the Common Law of England, the Time of Preſcription is 
that Time whereof there is no Memory of Man or Record to the 
contrary, ſo that the Bona fides, or the Cauſe or Conſideration of it 
cannot be inquired into. This is applicable to Cuſtoms and Uſages, 
&c. V. p. 98. Zet in ſeveral Inſtances leſs Time is ſufficient to 
preſcribe, as a Year and a Day, ſix Months upon the Lapſe of a Pa- 
tron in not preſenting to a Church, &c. 1 Init. 114. b. 115. a. 254. b. 
344. b. Dr. & Stud. lib. 2. c. 36. 

But there is a Preſtription too of a ſhorter Time, by Acts of 
Parliament in England, as of five Tears after feur Proclamations. 


upon 


"Gap "6 e Fiel La 


judicial Tran anſacrion or Agreement) F 


4 Fine (i. e. a 


35 Eliz. c. 2) Two Tears, or one Nan or ſborter Time hall bu 
popmlar Action by Informer, (II Eliz. % Mritr ur Action are fſome- 
ps barr d after. hxty Fears Poſſeſſion, ſometimes after. fifty, forty 5 
or thirty. (3% H. 8. c. 20 Same after twenty Tears; ſome after ſinx 
Tears, or four Tears 5 or two Trart. (21Jac: c. 16.) 224 ober . 
Acts of Parliament, ſeweral Period: of Time are fixed greater us leſs, 
which are nat ſo common in Practice as thoſe. already: hinted at Re. 
gli, no Max can preſcribe againſt the King f England (1 lalt 4. b) 
or againſt an Act of ee e Inſt nſt 113. a 
7 has been made a Queſtion N learned In, riters, uber her 4 
Right MPS be\gat 1s King on Prefer tion betwiæt two Minges, or free Na. 
tion e:; or between a free Peopie; or:between a King and 
the Subjett F anot ber - 5 voi 4 between tuo pri vate Sub jets of 
tuo ſeveral\ Kings. But ſetting aſide' tht Civil; hau, I = not! ſee 
why Dominion the Law of — may not be transferred by 
Poſſeſhon; Time out Of F Mind, as gotten upan 8 1.620 
Dereliction by ſe many Tears . and becauſe that at heruiſe 
Titles to Kingdoms, or Controver ſi ſies concerning their Boumdi, 1n0uld 
never be at an End. | 
I. Gif: gqperall r 
Donation or | proper] v. taken is out By Dona 
Doubt the Effect of . oper ya Nations; but it is to be conftder'd | 1 5 
here in its i e Signification, as it is made either Pro _ * 
tias, by Reaſon of Marria age, or Mortis \cauſ/a upon a 
Deaths for thoſe are * l of the Civil and a — 
W. 16 ö o 71 3 N 440157 | 
Git are difinR am a 4 cauſe af include: bat 1. 2 7. 4 
and the Can/e of it; and had ancicntly: a particular orm dae n 
them effectual. 77 u bak. 1 0 
But before | ſpeak of an improper Gift, the cru Subject of this 
Place, it may not be amiſs to ſay ane of it in its e 
general Signitication. , |» 19% 9Þ.9000 2 int W. © 
1. A Proper Gitt, (or Dovatio- inter wives, eſpecially ſa cal) is. 
| when one out of mere Liberality beſtowys, any. thing upts anot her, D.39. 5. fr. 
there being no Law to force him to it. Necomence — 3 is ky 50. 16. 
not comprehended under this Definition, nor a 
for Kindneſſes or Services done, or-to:be-perforin'd: A herether 2H 2: 


© [4 197 1 18 H 


»Gifts are not favoured in Law, being too often the Means of *D. 39.5. 2 


Corruption, or the Effects of Prodigality ;/ therefore the Preſumption 
is not for them, but ſtrict Proof is required on the other Side to ſhew 
the Intention of the Owner. If that is done, even diſhoneſt Gifts | 
upon ? lewd Women for the Uſe of their Bodies, are not void; for» D. 39: 5-5: 
3 h they do ill in being lewd, there is no Pravity in receiving Gifts. 
Beſides both the Man and the Woman are blameable and one ought 
not to be relayed nee n Vet the eee Uf An- 
1 adi 601, Ni nn 


* , * . j 1 F ; 1 ve} . 
DEW FF ITS. ” 4 FEY ER > 1 * n 42415 ff S 33 ad k of # * L 7 


— 


1 
1 1 4 


Donari videtur quod nullo jure cogente canceditur. D. 50. 17. b 2. Dat aliquis ea mente 
ut ſtatim velit accipientis fieri, nec ullo caſu ad ſe reverti;-D.-39- f. pr. "Cut Jus eft-Pomanat, * 
eidem & vendendi Jus eft. D. 50. 17. 163. Nui donare non poteft, non N and _ causd 
comſentire. D. 50. 17. 465. wh u© 


Munus ęſt Donum, Onus & Officium. Bea 86s wy nk 354k nt | 


enements duly ac nowledged” in 4 Court of Recordy &. (A HA. 4. 


Payments) 25. 55.5.5. 


| CO — — 
— 
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toninus allowed Soldiers to recal their Preſents, which through Flat- 
0.5. 16. 2. tery their Concubimes obtain d from them; * but this does not ex- 

tend to Gifts made to common Women. „e 12 | 
To the Perfection of a Gift, the Conſent of the Giver (e 
in Writing, or without it,) and the Conſent of Him to whom the 
*D. 39.510 Gift is made, is required; * for if he is either unwilling to accept, 
202 5+ 57. Or ignorant of it, it is no Gift. Anciently it was not perſect wich- 
out Stipulation, or actual Delivery, and other Forms and Solem- 
ities; which were ſome of the ons why Gifts in general are 
reckon'd here among the Modes of 1 the Civil Law. 
0. 8. 54,35. The Gift therefore may be perfect ex nudo Patto) * by bare Con- 
4 ſent and Agreement before Delivery, to which the Law in this 
particular Caſe will force the Giver or his Heirs, if the Gift is ex- 
preſſed by Words of the Preſent Tenſe, and not in the Future, 

tho' the Perſon to whom the Gift is made was abſent at the Time 

"od " the Agreement; for both Parties may act by Proxy, or by 

1 8 tter. | . GI | TH 
„D. 50.17. * But no one is to be condemned to perform more than he is able. 
8 As it is an * Agreement to give, it might be reckon d amongſt the 


Obligations by Contract. 


ö ” 1595 
o "© 


Nude Agreements are valid by the Canon Law, c. 66. quicunqpe. 
12. qu. 2. c. 1 & 2. hoc Tit. a»d by Cuſtom i» other Nations be 
Sea. Groenw. de LL. Abrog. in Init. Tit. 20.-$ 19. But by the Laws 
of England no Action lies upon ſuch « bare Conſont, Agreement, or 
Promiſe. Dr. & Stud. Dial. 2. c. 24. ft n 


„D. 39. 5. 2 Before the Gift is accepted the Giver may recal it; and if the 
6. Giver dies before the Acceptance, there is ſuch a Right veſted in 
C. 1. 2. 15. his Heir, that the Acceptance comes too late, unleſs in the Caſe 
of Gifts to pious Uſes. And if the Perſon to whom the Gife is 
P. 41. 2. 38. made dies before Acceptance, his Heir alſo cannot conſent wher 
the Gift is Perſonal; for an Union of Conſent is requiſite. - 
o C. 2. 19. 11. b What is once delivered as a Gift cannot afterwards be recover'd 
| as a Debt. The Proximity of Kindred between the two Perſons, 
P. 3. 5. 34. ſhall not always ſuffice to preſume it © a Gift; but we ought to be 
guided by the Circumſtances of it. . en ed 
If the Gift exceeds the Value of 400 Crowns it muſt be publickly 
4 C.8.54. 27. * Regiſtred at the Time of the Gift made, that Men may not part 
with their Eſtates raſhly, or pretend Gifts to defraud their Creditors. 
. 42. 8. 17. If the Gift is made of the whole Eſtate, the Creditors e revoke 
it, and diſcharge their Debts. But if the Value of the Gift is above 
f C.8. 5435. 500 ures, and not publickly cgiſtred, it may be valid for 500 and 
304 *. void as to the reſt. is Sum mult be given at © once to bring it un- 
1 der the Neceflity of being enter d on Record, for the Giſts are 
good without being regiſtered if they were /everal and at diffe- 
rent Times, though in the whole they amount to more than 
>C.8.54.34. that Sum. Gifts made by the“ Emperor, and 70 him are excepted: 
i Nov. 52. 2. Yet by a i Novel Conſtitution of uflinian , the Gifts of the Em- 


peror 


—_— 


_ 
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Aui ex Liberalitate conveniuntur, in id quod facere poſſunt, condemnandi. D. 50. 17. 23. 
Y Non videntur data, qua eo Tempore guo dantur, accipientis non fi uns. D. 5 0. 17. 167. 
| t 


Wo 


. n HOG OG | — —. X —-—-—t— | — — — 
Chap 4. Imperial or Civil Law. 1 
peror to private Perſons ought to paſs under ſome toftru- DP 
ment ſubſcribed by the — 14 Witneſſes; which was 1 

formerly required. Neither are Gifts for the Redemption of Gap -C. 8. ;4. ;6. 
tives, nor Gifts made to! Soldiers by the Maęiſter Militam for gallant C. 8. ;4. 36. 
Exploits performed in War, nor ® Money collected for repairing a. 
demoliſhed Houſes, to be recorded. This is not to be extended tos ***® 


give a Privilege to other ® pious Cauſes. | 2 . 1. 2. 19. 


Though the * Canon Law ſdemt ts direts it. Nen 
In the Laws of England, Alienations by Barg 
Inheritance or a Freehold are required to be regiftred or inrolled by 
27. H. g. c.16. Aſo there is mo Preference made of Gifts to piogs 
V/es beyond other Gifts. Dr. & Stud. 1. 2. cap. 24. Bot in France 
1 vify or Natare muſt be regiftred. Gro. 
enweg. hic. Les Loix Civiles, Oc. h. t. v. Book 3. ch. dis fin. © 


He that delivers a Thing by Miſtake, may recal it, but if he“ D. 50. 17: 
does it knowingly, it is a Giſt. | 38 

The farther Requiſites to the Validity and Perfection of Gifts 
are, NS BH) 

r. A Capacity in the Giver, à for old dosting Perſons, Madmen, « c. s. fl 16 
Prodigals and Minors are prohibited; alfo a : deaf and dumb Perfon« C 6 2. 1 
by Nature, not by Chance or Diſeaſe; a Husband to his Wife, D. 24. : K 2. 
or a Wife to her Husband ; Jeſt the one throngh too much Fond- 
neſs might be impoveriſhed, and left the Denial of ſuch Gifts ſhauld 
occaſion Diſcontents and Divorces. Yet theſe Gifts may be | 
to each other upon Proſpe& of * Death; for ſuch are deſerr d till? Y 26.2.9.2: 

they ceaſe to be Man and Wife: The Emperor and Emprefs have C. 5. 16.26. 
1 — Privilege, for they may give to each other. The Wife 

cannot give away her Dowry, no not with the Canfent of c. 8 ;4. 21 
her Husband, except in ſome r 1 | | 


. In the Lews of En und @ jeser Conſent 17 gr ty nat 
the Dowry F 8be wits ; 4H. . c. 24. bat Ay ger or atie- 
nate any thing without his Confons. 1 Inſt. 112. a4. 


x Criminals condemned to Death canHEet grant away their Eſtates * D. 36. 5.15: 
after Sentence ; though others date the Forfettare from the Com- 
miflion of the Crime. ei 4 Pony © at 

2. A ny in the Receiver is requiſite ; for (as hath been faid) 
Husband and Wife, Sc. are incapable to y receive from each other.” D. 24. 1. * 
Alſo no one can give to himſelf; * for what is once mine cannot 
be made more ſo; nor to a Madman, Ge. nor a *Father to bis Son - C. 8. 54. 17. 
ander bir Power, for whatever he gains y tor the Father's Stock it 
is for the Father's Uſe, It is on'd farther, whether for this 
Reaſon even the Books which the Father gave the Son belong to 
him after the Father's Death, or the Son's Emancipation, though 
neceſſary to his Education. Sueh a Son ander the Power of his 
Father alfo cannot give to his Father, untefs he hath Goods of his 

. own 


. 
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? Cujus per Errorem dati Repetitio eft, ejus conſulto dati Donatis eſt. D. 50. 17. $3. 
* Quid propriam eft alicujus, amplius ejus fieri non poteft, I. 2: 20. 10. 
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own diſtinct from the Father's Goods; for as hath been ſaid before; 
by the Roman Law they are but one Perſon. 


—_— — 


V. ante, Of a Perſon in Its Civil Capacity, Father and Son. 
Pag. 124, 125. ner K 


—= 3. There mult be a * in the Thing to be given; where- 
fore Things that ceaſe to be in Nature, Things ſacred or appointed 
b C.8. 54. 14. for publick Uſe, a Freeman, Þ and that which belongs to another, 
© P. 39. 5- 39. cannot be given; nor an Inheritance by the preſumptive Hei 
2 before the Teſtator is dead, for it is not yet an Inheritance; 4 neither 
* '5+3” can. all the Goods preſent and to come of any Perſon (amongſt thoſe 
P. 42.8. 17. that are alive) be given away, e unleſs in ſome ſpecial Caſes. 
b. If there is a Capacity in the Giver, Receiver, and in Things to 
be given, all Things movable and immovable, corporeal and incor- 
. 8. 5% 2 poreal, may be transferr'd by Gift, as Actions may be releaſed f gratis, 
8.8.54. 3 07 8 aſlign d over to another. Alſo future Actions may be transferr d 
1 A 6. to Friends, Strangers,“ abſent Perſons by Proxies, or by Letter, or 
to Perſons unknown. Of which more hereafter under the Title 
Of Actions. | | 
If thefe Gifts are once perfect, they are in their own Nature 
. 1jrrevocable, * tho' the Giver. pretends, that by theſe Gifts he hath 
defrauded his Creditors; for no one is to be ſuffered to take any 
Advantage by pleading his own Crime; neither are they to be made 
void even by the! Reſcript of the Emperor. Yet for three Cauſes 
Gifts may be revoked. 8 
1/7. Where the Gifts are ® zxofficio/#, and in ſuch large Quanti- 
1,2, 3-4 ties that a Father, Son or Brother is not left that Share which the 
Law does allot him. „et wort wed Tri | 
nC.8.56.10. 2dly, For Ingratitude againſt the Giver which may exert itſelf 
in five Inſtances, (vzz.) if the Receiver hath grievouſly defam'd 
the Giver, or laid violent Hands on him, or damnified his Eſtate, 
or laid in wait to take away his Liſe, or laſtly refuſed to fulfil the 
Agreements which were made at the Time of the Gzf#. The Donor 
himſelf muſt'make theſe Complaints of Ingratitude; for if he is. ſilent 
and dies, his Heir is for ever barr'd; and if the Receiver dies, his 
Heir cannot be proſecuted for it. te 00 eee 
Some would add another Cauſe of Revocation, as where the Re- 
ceiver denies Relief to the Giver, who is reduced to Poverty; 
which tho” it ſeems Aan and full of Humanity, yet becauſe the 
Law is penal and reitrain'd only to thoſe five Inſtances ; it ſcarce 
ought to be extended in Equity or upon a Parity of Reaſon. 
he o Gift itſelf is only call d back by Ingratitude, and not the 
mean Profits, for thoſe might be the Product of his own Coſt and 
Induſtry, except thoſe Profits which aroſe ſince the Suit was com- 
menced and conteſted. But if the Gift is ſold or exchanged, or 
given away, it cannot be recall'd ;-for then an innocent Perſon may 
ſuffer for the Crime of the Receiver. 


34ly, Gifts may be recall'd and revok'd, ? if the Giver -after- 
By ko 4 happens to have Children, becauſe « no one can be pre- 
ſumed to prefer Strangers before his own Offspring. This is ſo far 
thought reaſonable, and as 1t were a Condition imply'd in the Gift, 


that 


= an — 


Chap. 4. Imperial or Civil Law. 
that under the Name of Cbilurem 4 one Child only is comprehended. 
If the Giver at the Time of the Gift had Children, or did conſider 


while married or unmarried that poſſibly he might have Children, 
it is evident then that he was willing to * the Children of . 
ift 


173 
| 
=? | 


Stranger before his own; therefore the Gift ought not to be wholly 

revoked by thoſe Children that were born while the Giver himſelf 

was living; not after his Deceaſe, except ſo far as it was znofficio- * C. 3. 29. 5. 
/a. What if the Father expreſſly renounced, and with an Oath, 

that he would not revoke. the Gift, though Children ſhould be born 

of him afterwards? * The Law ſeems to be made in Favour of the C. s. 56. 8. 
Children as well as of the Father; yet it will be dangerous to re- 

voke ſuch a Gift when the Father evidently and expreſſly deſign'd 

the contrary. | 

It muſt be underſtood that every Gift is not to be revok'd upon 
this laſt Reaſon, * but where the Giver parts with 4d his Eſtate, or * 14:4. 

a great Part of it. A great Part is ſaid to be above half, but it is 
the ſafeſt Way to leave the Determination of that to the Judge. 

Theſe Revocations take place only upon Gifts, that purely pro- 
ceed from Liberality, and not to thoſe made upon good Cax/e, or D. 39. 5. wr. 
upon Condition, for thoſe are not properly Gifts; nor to Gifts 
made upon Proſpet? of Death. for thoſe may be revoked by the P. 36. 6.16. 
Giver at any Time before his Death. What if a Gift is made up- 
on Account of ſuppoſed Deſert and Merit, and it afterwards ap- 
pears that the Giver was deceived? It muſt be anſwer'd, that 
the Gift cannot be revoked; for it was made upon a Case, and the 
Grantor was in Fault not to make better Enquiry, and had Power 
to diſpoſe without any Cauſe or Reaſon at all. We mult not 
call that Liberality which is only a Diſcharge of a publick or pri- 
vate Truſt. The prudent Reaſons to be Liberal are Charity and 
Hoſpitality. | 


By the Laws of England Gzfts abſolutely made are revocable on no 
Account. Perſonal Things may be given by Word gnly, unleſs it be 
made by a Corporation or Body Politict; for then it muſt be in Mri- 
ting under Seal. All Gifts 4 Eſtates of Freehold or Leaſes above 
three Tears, muſt be made in Writing. 29 Car. 2. cap. 3. 


It is abſurd to think that the Grantor is liable to ſecure a good 
Title, or to * warrant theſe ſort of Gifts; though the Receiver doth =D. 39. 5. 18. 
lay out great Expences upon them, and though they are afterwards 3 
evicted. But if the Giver does this out of Delign or Deceit, an A- 
ction does lie. | 

2. An improper Gift is my” as ter nuptias by Reaſon of Mar- 
riage, or Mortis Cauſa upon a Proſpect of Death. 

I. ? Donatio propter Nuptias (a Joynture) was formerly called” I. 2 7.3. 
ente Nuptias, becauſe it could be made only before Marriage, The 
Gifts which were made by the Suitor to his Spouſe before Mar- 
riage, or by the Spouſe to the Man, have this = Condition implied * C. 5. 3. 15. 
in them, that if Marriage did not enſue without the Fault of the- 
Giver the Gift was to be returned. = If Death of either Party did * C. 5: 3. 16: 


Yy enſue 


— — 


1 2 
2 
— —— 


Nen eft fine Liberis, cui vel unus Filius unave Filia et. D. 50. 16. 148. 
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enſue before Marriage, and the Woman was the Giver, the whole 
was to be returned; if the Man was the Donor the whole was to 
be returned to him or his Heir, if he had not kiſſed the Woman; 
but if he had kiſſed her, then half only; for a Kiſs was then looked 
upon to be a ſort of Conſummation, and the Woman eſteemed im- 
modeſt that ſuffered it on any other Account. 


The contrary Cuſtom of Salutin g, ſeems to be derived from the Pra- 
b 1 Cor. 16. ice of the Primitive b Chriſtians, who obſerved it as a Mark of 
3 Peace and Charity. | | 


Theſe Gifts by Reaſon of Marriage were formerly (before the 
<C.5.3.8. © Conſtitution of Conſtantine) irrevocable, whether Marriage fol- 
cum ſeqq low'd or not, as much as thoſe which proceeded from mere Libe- 
4 C. 5. 3. 2. rality, © unleſs there was an expre/5 Condition to return them. 

J. 2.7. 3. The Gift propter Nuptias afterwards might be made and © en- 
creaſed during the Marriage, as the Dos or Portion given by the Fa- 

fD. 23. 3. f. ther of the Woman or ſome of that Line, call'd f Dos Profectitia, 

9 11. or that brought by the Wife herſelf, or given to her by her Mother, 
or by ſome other, call'd Dos Adventitia, might be made and en- 
creaſed in the ſame Manner. This does not contradict the Decree 

of the Senate, which prohibited Gifts to be made between Husband 
and Wife; for the Intention of that Law is to bar ſuch Gifts only as 
were made without any valuable Cauſe; but this is rather to be 
term'd a Requital or Recompence. 

D. 23.3.7. The s Condition annexed to this Gift is, that as the Portion (by 
a Fiction of Law) is to remain with the Husband, ſo this Gift is to 
remain with the Wife. Yet ſhe has not the growing Intereſt or Pro- 
fits of it, as the Husband has of her Portion; for he alone is to un- 
dergo the extraordinary Charge which the Marriage does bring 
with it. 

bC.5.12.29 The * Intereſt that the Wife hath in this Gift, is no farther than 

27 to keep it as a Security that her Portion ſhall be return'd if the 
Marriage is diſſolv'd; not but that all his Eſtate is liable to anſwer 
for it; but in this Method there is a more direct Security. If the 

i Nov. 61. Eſtate of the Husband conſiſts in Immovables, it cannot be i alie- 

k 1.2.8. pr. nated or mortgaged by the Husband, * even by the Conſent of 

1D. 23. 3. 26 the Wife, unleſ3 in Caſes of Neceſſity, | or unleſs another Eſtate is 

er. to be ſettled in lieu of it. 


Vid. ante Book x. c. 2. p. 117. 


m Nov., 9. , ® This Settlement, as well as the ff ſt muſt be equal in value to 
n P. 23. 3. 2 the Portion, both in its Quantity and Quality; for the a Portions of 
9 Women are very much protected and favoured in Law for the En- 
» C. 5. 11. 6. COUragement of them to enter into the State of Matrimony. 9 Ln 

this 


_—_ 


In Ambiguis pro Dotibus reſpondere melius et. D. 50. 17. 85. Reipublice intereſt Mu- 
lieres Dotes ſalvas habere propter quas nubere poſſunt. D. 23. 3. 2. ; * 

o Haec verba, Cum commodum erit Dotis filiæ meæ tibi erunt Aurei centum, accipi- 
enda ſunt, Cum ſalva Dignitate mea potero. Cum potero Doti erunt Centum, Cum deduclo 
ere alieno potero. D. 50. 16. 125, 


3 


| Avid 4 | 
this Account an Action lies for the Portion on a bare Promiſe after 
the Marriage is ſolemnized. 14h | 
By the Laws of England ali ſuch Promiſes ought to be in W riting, 
29 Car. 2. CAP. 3. | ys” 


Chap.4. Imperial or Civil Law. 175 


/ 


The Þ Movables of the Wife may be diſpoſed of by the Huſ- D. 23.3. 42. 
band at his own Pleaſure, ſo that after the Mariage ceaſes the Por- | 
tion be made good by other Things of the ſame Value. For if the 
Husband was reſtrained to alienate the movable Goods, many In- 
conveniences would ariſe, and many might be deceived that traded Ts 
with him. Therefore the Portion ought to be 4 effzmated, and as the C. 5. 12. 5: 
Husband is Proprietor, ſo he is the Debtor for it. e 
If the Wife dies before the Husband, though Children are living 
of their Bodies, in Strictneſs of Law, 


Otherwiſe in Practice. 


the Portion returns to the Kindred of the ; for it was given p. 23. 3.6. 
to ſupport the Charge of a married State, which is now digelv d. 5 „ 
and not for the Education of the Children. But by Agreements P. 23 41 
and Marriage Articles which were uſually drawn either 1 or 

after the Marriage; the Parties concern'd might ſettle the Portion 

of the Wife in another manner ; and by that means it might re- 

main with the Husband as the old Law directed, though there 


were no Children between them. | 


By the Law of England, if a Man taketh a Wife ſeized of an In- 
heritance in Fee-ſimple, or Fee-tail, and hath a Child by her born 
alive, if the Wife dies, the Husband ſhall hold the Land during his 
Life, and he's call d a Tenant by the Courtelie of England, Lit F 35. 
And thus it is in Scotland. Mackenzy's Inſt. 2. Book. Tit. 9. p. 126. 
But by the Laws of Scotland, iF either Husband or Wife die within 
a Tear after the Marriage, if there was no living Child born of them, 
all Things done by Reaſon of the Marriage become void, and return 
to the ſame Condition they were in before the Marriage, Mackenzy's 
Inſtit. Sc. pag. 37. By the Law of England Chattels real, as Leaſes 
for Tears, &c. are not given to the Husband abſolutely by the inter- 
marriage, but conditionally 45 the Husband happen to ſurvive her; 
but while he lives he hath Power to alienate them at his Pleaſure. 
But movable Goods or Chattels Perſonal are all given abſolutely 70 
the Husband, by the Marriage; the Wife having a Property in no- 
thing but her wearing Apparel. 1 Init. 300. a. 351. a. 

| Noe, That the Words Dos and Donatio propter Nuptias are re- 
taind to this Day; yet ſince a Community of Eſtate has been iutro- 
duced between Husband and Wife, where there are no Marriage Ar- 
ticles, or that by the Cuſtoms of each particular Country, the whole 
22 or Part M it remains to the Survivor, or that the Portion of 
the Wife and the Gifts of the Husband in lieu of it, are every 


where ſubject to the Direction and Regulation of the previous Agree- 
ments and Marriage Articles, the Roman Law hath but litle Force 
on theſe Subject, and hath been long out of uſe throughout Europe. 


by 


Groenw. de Legibus Abrog. in Lib. 2. Inflit. tit. 7. $ 3. 
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By the common Law of England, Dos or Dower is the third part 
which the Woman hath of her Huſband's Lands after his Deceaſe, 
and is not taken for the Money or Land which the Wife bringeh in 
Marriage; for then it is call d either Marriage Portion, or Land 
given in Marriage. I Inſt. 31. a. 


p. 29.6.2. 2 Donatio *mortis cauſa is when for fear of Death, (upon thoughts 
un cad. of ſome preſent or future Danger) ſomething is given; as when a 
Giver is ſick, or going to Travel, or into the Wars, or when there 
is a Peſtilence in the Neighbourhood, Sc. This may alſo be barely 
upon the Conſideration of the Frailty of Humane Nature. It muſt 
be expreſſed in the Gift that it is made for fear of Death, or by fuch 
Words that it may appear aot to be an abſolute or proper Gift : 
„D. 39. 6. 1. * For the Giver had rather live and retain it himſelf. his Gift may 
be delivered . to be returned if the Giver eſcapes the ſup- 
» D. 39.6. 29. poſed Danger, or if he repents of the Grant, » or if the Perſon to 
B. -9. 6. . Whom the Gift was made dies before him, or * the delivery may be 
a deferr'd till the Death of the Giver. But it muſt be made in the 
Prefence of each other, or by Meſſenger or Letters, and accepted 
y D. 39. 6.27. of by the Receiver. y "Theſe Gifts may be revoked at any time be- 
35. 2. cauſe the Giver has the principal regard to himſelf, and not to 
the Receiver, as in proper Gifts that are pure and abſolute. 
Theſe Gifts 4 reaſon of Death have the form of a Contract, but 
J. 2.7.1. the eee of a Legacy, and are * a/meſt of the ſame Nature with a 
Legacy, or Gift by Teſtament. | 
D. 39. 5. 1 © Thoſe are alſo improper Gifts which are made for other good 
Cauſes, or upon Condition, or ſub modo, (i e, with a certain Duty 
annexed to them. 
Succeſlion. III. By Succeſſion or Inheritance one may alſo gain a Title, and ac- 
D. 50.17.62. quire by the Civil Law. Succeſſion or Inheritance is a Þ right of ſic 
ceeding into that Eſtate real or perſonal, which the deceaſed Perſon 
had at the time of his Death. Though at other times the word 
Inheritance ſignifies the Eſtate it ſelf, and not only the Right of ſuc- 
ceeding into it. | 
This Inheritance may come in Succeſſion. 1. By Teftament. 2. By 
Law when one dies without a Teflament. 3. By the Bonorum poſſe f 
foo granted by the Prætor. 
By Teſtament. I. There is a Succeſlion by Teſtament or Laſt Will. 
D. 28.1.1, Now a Teſtament zs our voluntary deliberate and © juſt diſpoſition, 
I. 2.20. 24. fouc hing what we would have done concerning our Eſtates after Death, 
with the direct appointment of an Heir in that diſpoſition. 
From this Definition it may be inferred, that a "Teſtament ought 
to be advi/edly made by our ſelves and not by Proxy, and that it does 
P. 29.6. 3- not depend on the Will of another; 


The Canon Law allows it to be committed to the diſpo 2 of ano- 
ther. c. cum tibi. 13. X. de Teſt. | | 
That 


— 
— 


d Hereditas nihil aliud eſt quam Succeſſio in univerſum Jus quod defunctus habuerit. D. 
50. 17. 62, 


© Teſtamentum eft Voluntatis noſire juſta Sententia de eo quod guis poſt Mortem ſuam feri 
velit, D. 28. 1. 1. 5 


—— 


Chap 4. Imperial or Civil Low, 477 


— 


— . —ů— 
That the Teſtator be not led by Fear, Fraud. Flattery; that D. 5. 2. 4. 


the Leſtament be not in any part againſt f Equity or Decency; tbat D. 28. 7. 9. 


ſome general Remarks upo 
and Codicils. l | | 

Teſtaments or Laſt Wills were originally the contrivance of the 
Law of Nations, and are very ancient, being a Method of Alienat ion 
of Property to take effect after Death. Tis 


ye read that if * Abraham had died without Children, bis Stew. * Gen. xv. 2 
ard Eliezer of Damaſcus, a Servant in his Houſe, had been his Heir. 


The Romans were inform'd by their 12 Tables from Greece, how 


to leave their Eſtates by "Teſtament; the Greeks were inſtructed by 
Solon. | 


Plutarchus zz Solone. 


But as they receive a certain Form from the Roman Law, they 
are reckoned amonrglt the Methods of acquiring by a Poſitive Law. 
Yet all Nations had not this Method of diſpoſing of their Eſtates by 
Teſtament, eſpecially in wrt zng. 


For Teſtaments were not in uſe amongſt the Germans. Tacitus 
Lib. de moribus German. | | 

Some maintain that Lands, or an Immovable Eſtate ought not to be 
given away by Teſtament at all; for by this means too great a ſhare 
might come to one Man, which would create Diſturbances in a Common- 
wealth, by the Envy of thoſe that want their Share, and by the 
Pride of thoſe that have too much. Alſo that if it were ſo, many 
Frauds and Circumventions of young and old Perſons would be pre- 
vented, which the Publick ought to take care of; ſince a Nation may 
well ſubſiſt where their People have no ſuch Power of diſpoſing of 
their Eſtates from their own Kindred and Family. Others contend 
that the Liberty of Teſtaments ought to be ſupported; for it main- 
tains the Paternal Power, direfts Children to Obedience, makes o- 
thers endeavour to pleaſe, and promotes good nature in Society: That 
it does encourage Induſtry, when the Proprietor has Power to trans- 
fer his Wealth to thoſe who in his Opinion deſerve it from him. 
Sometimes alſo Teſtaments may be abſolutely neceſſary, as when the 
next of Kin are Foreigners, and uncapable of ſucceeding, or when a 
Man hath only natural Children which cannot ſucceed by Law, and 
would be wholly unprovided. 

By the Laws of England before the 32. H. 8. c. 1. Lands and Te- 
nements in Fee ſimlpe could not be given away 7 Will or Teſtament, 
unleſs in ſome places by a particular Cuſlom. (V.32 H. 8. c. 1. & 34 
& 35 H.8.c.5.) Neither can Lands or immovable Eſtates be gi- 


ven away by Teſtament at this Day among i the Danes, Swedes or 
Poles. Vinnius in Com. lib. 2. tit. 10. | 
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By the ancient Law there were three ways of making a Teſtament. 
1. Calatis Comitits, in the Roman Aſſemblies in times of Peace, when 
they met to make Laws or chuſe Officers. 2. In Procin&s, in time 
of War, when they were about to engage the Enemy in Battel. 3. 
Per As & Libram, when the Teſtator did paſs away his Eſtate by 
way of an imaginary Sale of it to that Perſon whom he appointed 
to be his Heir; who on the other fide did pay a piece of Money to 
the Officer that held the Balance to be paid over to the Teſtator 
(in the preſence of five Witneſſes of fourteen Years of Age at leaſt, 
and Citizens of Rome) in conſideration of the ſaid fictitious Sale. 
1. 2. 10. 2. To theſe five Witneſſes the Prætor added tus more, and all of 
J. 2. 10. 3. them were to ſeal as well as ſubſcribe, and then by the = later Civil 
Law (extracted from the ancient Civil Law, and the Pretorian Law) 
it was ordered, that Teſtaments ſhould be made at one and the fame 
time in the Preſence of ſeven Witnefles eſpecially required thereun- 
to, who ſhould ſubſcribe their Names, and affix their Seals to the 
n C.6. 23. 28. ſame. Then Teſtator was alſo to ſubſcribe it, and if he could not 
A write, then that defect was to be ſupplied by an eighth Subſcriber 
in his Preſence. TY 
By the Civil Law a Teſtament is either So/emrn and Common to all 
the Citizens of Rome, or Un/olemn and Privileged, belonging to 
I 2. 10. 14. ſome only. Both are either » Writen or Nuncupati ve. 
?I.2.10.4 In a Solemn writen Teſtament it is requiſite, x. That the p Teſta- 
& 12. tor ſhould write his own Will, or dictate the ſame to another to be 
written, upon any matter whether Parchment or Paper, &c. But 
a C.9. 23. 3. the © Heir or Legatary was puniſhable if either of them pretended 
„C. 6.23. 28.tO Write it. 2. That the Telitator * ſubſcribe his Teſtament, unleſs 
1. he wrote the whole himſelf. 3. That there be ſeven Witneſſes at 
418 „ 8, 9. the leaſt, Citizens of Rome, of fourteen Years of Age, Males, (for 
10. Women were not permitted to be preſent at the Roman Aſſemblies,) 
not Criminous, not Bondmen, or under the Power or Family of the 
Teſtator; not the Heir, nor his Father or Mother, becauſe of their 
preſumed Affection toward him. Otherwiſe ſeveral of one Family 
may be Witneſſes and generally Thoſe that have power to make a 
Will themſelves; but they muit be eſpecially required for that pur- 
poſe, all aſſembled together, and muſt ſee the Teſtator, and hear him 
acknowledge and publiſh the ſame. But if a Bondman that is reputed 
to be free, is a Witneſs, or a Woman is preſent in Man's Clothes, 
C. 6.23. 21. their Acts ought to be eſteemed as Valid. 4. That all be done at 
& 28. one and the ſame time, no buſineſs intervening, but what is of Ne- 
v J. 2. 10. f. ceſſity. 5: u That all the Witneſſes ſubſcribe and ſeal the ſame with 
Nov. 73. c. their own Seals, or with the Seal of another. But a * Notary muſt 
5.&6. uſe his own Seal, becauſe it is of publick Authority, and diſtinct 
| from all other. If ſome of the Witneſſes die before the Teſtator, 
x D. 29. 3. 6. the * Will may be valid, for their Subſcription and their Seals may 
| be proved after their Death, but if 24 the Witneſles die the Teſta- 
ment falls. 9s. | 
If theſe Solemnities were omitted the Teſtament was invalid, and 
could not be ſupported even as a Nuncupative Will, if it did ap- 


pear that the Teſtator had a deſign to expreſs himſelf ih Mriting. 


Hence hath aroſe a queſtion in Conſcience and natural Reaſon, 
Whether advantage may be taken againſt a Teſtament for want of a 
Solemnity 
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Solemnity required by Law, when it plainly appears to be the Teſta- 
feor's Mind that the Eſtate ſhould Fr: So to the Declara- 
tions therein mentioned? Thoſe that deny it proceed 2775 upon the 
Suppoſition that Teſtaments are the Effect of a natural Right : Others 
that maintain the Affirmative inſiſt, That for Prevention of Frauds in 
Teſtaments, it is neceſſary to keep up the ſtrict Solemnitzes preſcribed 
by Law. But if an Heir has enter'd upon an Eſtate by Virtue of ſome 
Teſtament defective in the Solemnity, if be is ſatisfied that ſuch was 
the Intent of the Teſtator, he is not bound to relinquiſh the Eſtate, 
if the Heir at Law, out of a Generoſity of Mind. or through Ne- 
gligence, will not make any Claim to it. | 


An Un/olemn or Privileged written Teſtament is that which may 
be valid notwithſtanding all or ſome of the former Solemnities are 
omitted. Such is the "Teſtament of the Farther where his / Chil- C. 6. 23. 21. 
dren are inſtituted Heirs; which may be valid as to them, if they __ 
Hand- writing of the Father is not denied, and though it is without 
any Witneſſes at all. Such is a Teſtament which is acknowledged : C. 6. 23. 19. 
before the Prince, or publickly regiſired. This may be good with- 
out any of the foregoing Solemnities. A Teſtament of a Ruſtick 


may be valid, though there are but * fFve Witneſſes, where one may » C.6. 23; zr. 


ſubſcribe for the other, BY Reaſon of the Preſumption of Illitera- 

ture amongſt them. A Teſtament made in the Time of a b Conta. v C. 6. 23. s. 
gion or Plague is unſolemn and privileged ; where 'one Witneſs 

may come to ſubſcribe after the other, there being no Neceſſity that 

all the Witneſſes ſhould be preſent at once. 


But above all a © Military Teſtament, or the Teſtament of a Sol- P. 29. 1. pr. 


dier is more eminently favour'd and privileged, in regard of their 
unſettled Life, conſtant Dangers, and of their unskilfulneſs in Let- 

ters. He may die partly © Teſtate, and partly Inteftate ; for if heap... 1. 6. 
appoints an Heir of Part of his Eſtate, the Reſidue ſhall devolve on | 
his Heir at Law. | 


He is not ſubjef# to the Subtilty of that Fiction, that the Teſtator 
cannot be repreſented in Part. | 


He ma appoint Heirs ill a certain Time, and from a certain D. 29. 1. 19. 
Time. * He may die with more Wills than one. 3 He may pals: p. 2 119. 


Dy his Children without any Neceſſity of diſinheriting them by s C. 6. 21.9: 
a 


me. * Strangers (i. e. thoſe that are not Citizens) and HWoman® L 2. 11. pr. 


may be Witneſſes to his Will; and two Witneſſes are ſufficient, 

though they are not ſpecially required, and though they do not 

ſubſcribe and ſeal the Will in the Preſence of the Teſtator. And 

indeed if there are no Witneſſes at all, the Teſtament may be va- 

lid, ſo that the Intention of the Soldier is proved to have been ex- 

preſſed either by Fords or Writing. | By Writing even in Blood i C. 6. 21. 15. 

upon his Scabbard or Shield, or in the Duſt with his Sword, if he 

is at the Point of Death. This Privilege is extended only to,Sol- 

diers in the * Camp, or in the Garriſons upon the Frontiers. But! I. 2. 11. z. 

ſome are of Opinion, that thoſe alſo who lie in their Winter Quar- 

ters, and in Inland Garriſons upon Duty, ought to enjoy the ſame, 

becauſe they ought to be in a Readineſs for Marches and ſudden 
Expeditions ; but this is ſtrongly oppoſed by the generality. Pty j al LU. 

: | | | 


l 
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Soldier fays in common Converſation, that ſuch a one ſhalt be his 

Heir; this is rather to be look'd upon as an artful Way of pleaſing, 

or the Effect of a ſudden . N than a Defign of making his 

= J. 2. 11. pr. Will, 2 But however, if a Soldier Irves in his own Houfe, or in 
other Places, where there is no Neceflity of being in a Readineſs 

for Expedition or any Fear of Danger, he does not enjoy the Pri- 

vilege of being exempted from the ufual Sotemnities. + 1 0 

"1,211.3 This Previlege is allowed the Feftament of a Soldier tilt a * full 
Year after he is disbanded; fo that if he dies within that Year, the 

_ Teſtament made in the Time of War is yet valid as a Privileged 

„D. 29. 1-25. Teltament. But the Diſcharge muſt be with e Honour, or upon 
the Account of Sickneſs, not for Cowardice, or any Mi{demeanour. 

21. 2.11.4 Þ If the Teſtament is made before the War without the neceffary. 
Solemnities, yet if the Soldier in the Time of War adds to it, o 

alters any Particular in it, it ſhall enjoy that Privilege; for it ſeems 

now to be a new Teſtament. | | 1 


Obſerve from the Account of Military Privileged Mille, how the 

Striftneſs of the Old Roman Law was not obſerved by the Romans 

qc. Cum eſet ghemſelves in many Caſes. The 4 Canon Law therefore with good 
x. de Tea Reaſon has reform'd this Nicety of Circumſtantials, and hath re. 
INE duced the Number of ſeven Witneſſes in Teſtaments to three, (the 
r c. Cum rela- Pariſh Prieſt being one and in ſome Caſes fo two Witneſſes, re- 


tum X. de Te- 


mm turning again to the Law of God, and the Lato of Nations, where 
» Deut. xvii. #0 Harneſſes are ſufficient. abt | 
16& 19-15 There is #0 U/e of Solemn Teſlaments in England, but they are 
Matt, xv „ade with all Liberty and Freedom, ET to the Jus Gentium, 


*C.6. 23. 21. which requireth but two Witneſſes. And if it ir certain and un- 

2 doubted that the Teſtament was written ör ſubſeribed with the Teſta- - 
tor's own Hand, the Teſtimony of Witneſſes is not at all neceſſary, 
but the Proof may be from ſeveral Gircumſlances; as that the Teſlator 
was heard to ſay that he had made his Teſtament ; or if ſuch Teſta- 
ment was found in the Teſtator's Cuſtody among ſi his other Writings, 
&c. (Swinburn of Teſtaments, 1 Part. F 10. 4 Part. $25.) But Be. 
vi ſer and Bequeſis of any Lands or Tenements muſt be in Writin 
ſigned by the Ti — or by ſome ot her Perſon in his Preſence, and 
by his expreſs Directions, and muſt be atteſted and Fer gps in the 
Preſence of the Teſtator by three Witneſſes at the leaſt, or elſe it is 
utterly void. (29 Car. 2. cap. 3.) {n Holland the Teſtament ts valid, 
without any Diſtinction between a movable or immovable Eſtate, or 
between Chattels and Lands, if it is made before ſeven Witneſſes ac- 
cording to the Roman Solemnities; but Teſtaments are generally made 
there either before two Eſchevins Judges) and a Secretary, or be- 
fore a Notary and two Witneſſes, Men, not Women, Corv. Enchirid. 
Lib. z. tit. 11. Ia the Empire, France, Spain, Sc. Teſſaments made 
— 1p 42 Notary and two Witneſſes are good and valid; though the 

e 


ſtator and Witneſſes neither ſeal nor ſubſcribe. Groenw. de LL. 
Abrog. Lib. 2. Inſt. tit. 10. 


— 
* 


A Written Teſtament is what I have already deſcribed, and is 
that which ar the Time of making thereof is committed to Wri- 


ting. For if it is afterwards put into Writing for Memory fake, 
« C.6. 23. 26. and for Proof, it is a Nuncupative and not a Written Will. » Of 


I. 2. 10. 13. 


a written 


Chap 4. Imperial or Civil Lan. 
a written Will there may be mam Copies executed for Security 
fake, but they muſt be exactly the kame and then they are i Ort, 
ginals. Amongſt other Advis meh the Teftator hath by a | 
written Will, * he may coherent the Contents thereof from the Wit-* 6.23 21 
neſſes, which cannot be done in a Nuncupative The Heir can- 7 Nov. 115.5. 
not be oblig'd to open the Teftamerit before the nt Day after the 
Death of the Teſtator, and then ir may be open'd by the Heir, or 
z any others who have an Intereſt to ſee ot hear it. 09:06 
A * Nuneuputive Teſtatnent is when the Teſtator doth by Word «7 2 1013. 
of Mouth only declare his Will before ven Witneſſes; and ſuch 
a Will is of as t Force and Efficacy as any written Teſtament. 
Nuncupatius Wills are more ancient than written Wills, being in 
uſe before Letters were invented. They ſeem to differ in nothing 
from written Wills, in feſpe& of the > Solemnities required, except ® C.6. 23. 26. 
that they are not neceſſarily to be reduced to Writing, and that 
the Witneſſes are not to ſubſcribe and ſeal them; it being ſufficient 
that the Witneſſes ſee the Teſtator, and hear and underſtand him 
when he appoints his Heir. | 

If Contradictions are directed in a Teſtament both Clauſes are D. 50. 17. 
void, and it is not of Moment to enquire whether the firſt or laſt 88. 
Words in the Teſtament are of moſt Force. 


1 7 0 : *. * 
n — 
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But in the Laws of England # is ſaid thet the laft Deviſs tateth 
place. 1 Inſtit. t14. b. I» the Laws of England 24% no Nuncupa- 
tive Will all be good where the Eſtate exceeds thirty Pounds in | 
Value, if it is not proved by the Oaths of three Witneſſes at leaſt; 

ired to bedr Witneſs by the Teflatoy, nor unleſt ſach Nuncupa- 
tive Will wes made in the Time of the Teflaror's laft Sickneſs, and 
in the Howſd where he had been reſident for ten Days, before the 
making of the Will; except be was orgies with Sickneſs abroad, 
and died before he returu'd to his own Dwelling. 29 Car. 2. c. 3. By 
the 4th and 5th of Queen Anne, c. 16. Such Witneſſes ſhall be deemed 
good Witneſles as are allowed upon Trials at Common Law. 


iy mY and Wills may be made void, by. Law, or by the Office 
of the Judge. es $956: Ws 3 
By * Law, as by the Birth of a Son after the Will is made, for the* L 2.13. 1& 
Son is Heir to the Father, unleſs diſinherited upon a good Cauſe ; © | 
or when the Grandſon comes into the Place of the deceaſed Father, 
who was inſtituted Heir; or by Cancelling the Teſtament wittihgly; 
(for when it was cancelled unwittingly, if it can be read, it may - D. 28. 4 1. 
be ſupported) * or by making a pere Will after the firit; for the I. 2 17. 2. 
laſt is preſumed to be done with molt Deliberation. But a s Verba; 1. 2. 17. 7. 
xt a is of no Force; and an imperfect Teſtament is void in 
It lelt. Fx... 4 . 12 8 8 f a 

By * the Office of the Jud + Teſtaments may be made void; 48" I. 2. 18. pr. 
where the Teſtament is Tan en and —1 4 to a natufal Right. 
This happens when thoſe Perſons are 4#/inberittd or paſſed by in 
Silence, which ought to have been [inſtituted Heirs. For upon 

| Wh Aaa Complaint 
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Complaint to the Judge by him who is ſo diſinherited or Paſſed by 
in Silence, the Teſtament may be made void, and the Inheritance 
i1.2.18.1. reſtored to him as if he had ſucceeded to an Inteſtate. This i Com- 
plaint is given to the 'Teſtator's Children without Diſtinction of De. 
gree or Sex; and to the Parents (whether diſinherited or paſſed by) 
. 3. 28. 27. againſt the Teſtaments of their Children; k and to Brothers and 
Siſters even of the Half Blood by the ſame Father, if a baſe Perſon 
D. 5. 2. 8. 15. is inſtituted Heir in their ſtead. The! Complaint may be brou 
D. 5. 2. 9. at any Time within five Years after the inſtituted Heir has poſſeſſed 
„C. 6.28. himſelf of the Inheritance; and by the ® latter Law it does only tend 
Aument.®* to the Removal of the Heir, not to the Deſtruction of any other 
"1.2.18.2. Part of the Teſtament. This Action is taken away u if he that is 
diſinherited may come to the Eſtate of the deceaſed any other Way, 
oC. 3. 28.34. Or o renounces his Title to it, or neglects it for five Years, or has 
el. 2. 18. 3. Any Legacy given him in the Will, tho' never ſo ſmall. 


Which I believe gave Occaſion to the Practice among ft us to leave 
the Heir or Legatary a Shilling, or ſome ſmall Piece of Money. 

However this Complaint of an inofficious Teſtament, is unknown 
to us in England. Vide poſtea the Law of England, page 184. 


2. Concerning Teſtators, it is to be known that by the Law of 
4 D. 50. 16. the rwelve Tables a general 4 Liberty was given of making Teſta- 
120. ſtaments. * All (even married Women during their Marriage) were 
2 capable of it, that were not eſpecially prohibited afterwards by Law. 
For ſome are prohibited | 
«1. 2.12.pr. . In reſpect of their State, as Bondmen, Sons under the Power 
of the Father, becauſe they are ſuppoſed to be one Perſon; unleſs 
they are Soldiers, and make their Wills of the Peculium Caſtrenſe. 


8 This is obſolete every where but in Friezland. Vinnii Com. Lib. 2. 
it. I2. | | 


YES, 3 Priſoners of War, during their Captivity, for they are in the 


« D. 28. 1. 12, State of Bondage, u not if they are made Priſoners by Pirates or 
» D.28. 1. 11. Robbers. * Hoſtages in War, for they are in the Place of Priſoners. 
xD. 35. 2. pr. * Strangers, 1.e. thoſe that are not Citizens of Rome, (for they were 
„c. b. o. preſumed to be Enemies) which Law was afterwards “ repealed. 
auth. omnes. 2 Such as were doubtful of their Eſtate, whether Free or Bond. 


1 D. 28. 1.15. 
All this is out of . 


„p. 28.1. 3. 2. For a Defef in Judgment, as Children Males under four- 
teen, and Females under twelve complete; but a Will made upon 
the laſt Day of the laſt Vear after ſix at Night, ſhall be eſteemed 

I. 2. 12. 1. AS if the Day were already expired: Madmen, but if they make 

e p. 28. 1.1. their Wills during a Lucid Interval, it is valid: e Idiot, and thoſe of 
unſound Memory and Underſtanding; amongſt whom may be rec- 

2 1. 2. 12. 2. koned a d Prodigal while he is interdicted the Management of his 


own Eſtate, but if the Teſtament is made before that Prohibition, 
it is good. ö 


V. ante of Prodigal, page 102. 


3. For 


Chap. 4. Imperial or Civil Law. 183 

3. For a Defect in Body, as one born Deaf and Dumb, unleſs C. 6. 22. 10. 
he underſtands how to write. But a Blind Man may make his (C. 6. 22. 8. 
Will Written or Nuncupattve. 1 

4. Criminous Perſons are prohibited; as thoſe guilty of 6 Treaſon, : C. 9. 8. 5. 
b Apoſtates, * Hereticks convict. Thoſe that have contracted k ince- 1 1 . 
ftuous Marriages, for they cannot give away any thing to the Chil: 6,57 #5 
dren of ſuch inceſtuous Marriage, | Libellers, = Selt-Murtherers a, D. 28: :. 
and all thoſe condemned of ſuch Capital Crimes, for which their , f _. 


Eſtates are to be confiſcated. 12 28. 1.8. 

t. 2. 4. 
And by the Canon Law, manifeſt Uſurers, unleſs they firſt make »c Quanquam 

reſtit ut ion. | 2 - Uſu- 


As to inceſtuous Marriages and Libellers, there is no ſuch Prohi- 
bition in our Laws. | 

By the Laws of England Married Women cannot make a Teſta- 
ment of their Lands, no not to their own Huſbands 34 & 35 Hen. 
8. cap. 5. Nor of their Goods and Chattels, without the Licence of 
the Huſband (except the Queen of England. 1 Inſtit. 133. a,) wnleſ+ 
in one or two particular caſes. Swinburn of Teſtaments, 2. par. 
S$ 9. | wo 
It has been an antient and famous queſtion, Whether Kings can 
diſpoſe of their Kingdoms by Teſtament without the conſent of the 
People? The Negative ſeems to be well grounded, becauſe there is 
not only an Alienation of the Land but of the Subjects too, who if 
they are in a ſlate of ew; cannot without Abſurdity be made li- 
able to Sale or any other Alienation without their own agreement to 
it. This holds not only in Kingdoms given to Princes by the conſent 
of the People, and in Kingdoms that are Hereditary and Succeſſive, 
but even in thoſe that firſt came by laſt Will and Teſtament, or were | 
gotten by Conqueſt. For in the one the Followers of the Prince have 
a ſhare in the Prize, and in the other the conſent and ſubmiſſion of 
the People is preſumed. | | | 


3. Concerning Hezrs, it is to be obſerved that the ? Appointment » 1. 2. 20. 34. 
of an Heir is the very Foundation of the Teſtament; for it is the 
Nomination of a Succeſſor to the deceaſed in his whole Eſtate. 
Therefore theſe Words, Let 4 Lucius be my Heir, amounts to aD. 28. 5. :. 

ood Teſtament: And the Word Heirs extends to the Heirs of :p .. 
eirs for ever. „ ; 


16.70« 


In many Places and Countries the Appointment of an Heir it not 
neceſſary in a Teſtament. And ſometimes the Nomination 75 an Heir 
amounts to no more than a Gift by Legacy. Vinnii Com. Lib. 2. tit. 
I4.$ 12. | 1 OT 
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P $i nemo ſubit Hæreditatem ommis vis Teftamenti ſolvitur. D. 50. 17. 181. 
Qui per ſucceſſionem quamvis longiſſimam defuntio Haredes con terunt, non minus Haredes 
intelliguntur quam qui principaliter Heredes 7 * D. 50. 17. 194. SI GY 
Hæredis appellatio non ſolum ad proximum Heredem fed ad ulteriares refertur. D. 5 Oo. 16. 
65. Hearedis appellatione omnes ſignificari ſucceſſores credendum eft, etfi verbis non ſunt ex- 
þreſſi. D. 50. 16. 170. a 1 
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1. 2.19. pt 


u I. 2. 13. 5 


w I, 2. 19. 2. 


* I. 2. 12. pr. 


y Nov. 115. 


z I. 2.13.6. 


a2 Nov. 115. 
e. . 


b Nov. 115. 
"oy 

e Nov. 22. 

c. 47 

d C. 3. 28. 
21 & 22. 


All * Heirs are either Nertſſarii, or Sai & Nereſſarii, or Extra- 
nei (Strangers) which are neither of them. e 

1. A Bondman inſtituted Heir was H#yes Neceſſariur, and did 
neceſſarily act as ſuch, whether he would of no, and had his Free- 
dom of courſe for it. Thoſe that died indebted uſed to take this 
method, that in ſome meaſure the infutmy of Poverty might fall up. 
on the Bondman, and that the Creditors might ſeize thoſe Goods 
that ſeemed rather to be the Heit's than the Teftator's. * 

2. All the u Children of the deceaſed under his Power while li. 
ving, whether Male or Female, Children or Grand- Children, Born 
of Poſthumous by the later Law, were the Sui hæredes and Neteſa- 
ris, or elſe to be diſinherited by name upon ſome juſt reaſon” ; 
and it was not in their power (untſefs by the permiſſion of the Pr e- 
tor) to refuſe the execution of that Office. This was thought rea- 
ſonable, becauſe they were under the power of the Deceaſed while 
living, and ſeem'd to be one and the ſame Perſon, and to continue 
the management of their own Eſtate. 


By the Laws of England and Holland no one ig forced to be Exe- 
cutor or Heir. Swinburn of Teſtaments, p. 6. G 2. Vinnii Comment. 
in Inſtit. Lib. 2. Tit. 19. 


x If they are /preterit;) paſſed by in lence by the Father, c. 
the Will W boi ( Gf ) difinberited Sind dr tauſe, the Te- 
ſtament is ##vfficzous : If with cauſe, it ought to be expreſſed in the 
Will. The 7uffifiable ! cauſes of difinheriting ate fourteen. Some 
whereof ate for ſtriking the Parents, or cutfing, ot indeavouring 
to kill them, or for accuſing them in Criminal Cauſes, unleſs on the 
behalf of the Prince; or for 1 © give Security for the Parent, 
that he may be diſcharged from Priſon. Thus if the Son turns 
Stage-Player, or keeps Playets Company without his Father's con- 
ſent; if the Son is Heretical, Sc. theſe are juſtifiable Cauſes. = But 
a Soldier by reaſon of his particular Privilege, or a Mother or Grand- 
mother (becauſe their Children are not under their Power) may 2 
by their Children in ſilence in their Teſtaments, and it amounts to 
a Diſinheriſon as much as if they had been diſinherited by name. 
Vet by a later Law, if in the Mother's or Grandmother's Wil they 
ate paſſed by in ſilence wirbont 2 Juſt Cauſe, the W ill may be {et 
aſide as inoſſicious. | | | 
b There are eight Reaſons almoſt of the ſame nature to juſtifie 
* in W their Fathers, and but e zhree are reckoned 
ſufficient amongſt Brothers and Siſters. The * Complaint does not 
extend to Perſons in a remoter degree. x 

It ſeems juſt that the Cauſes of Diſinheriting and Exheridation 
ſhould be always expreſſed, and the Magiſtrate made Judge of them; 


that no room be left to Fancy, Paſſion, Neglect, Importunity, Au- 
thority, &c. 


By the Laws of England the Liberty of the Teflator is /o . 
and ample (as by the ancient Roman Law) Apr the , 
hath Children of his own lawfully begotten, yet he may appoint others 
to be his Exerntoys, ſecretly omitting, or openly excluding and diſin- 

| heriting 


Chap. 4. Imperial or Civil Lam. | 


— 


185 


heriting them according to his Pleaſure. Swinburn of Teſtaments, 
p. 54 1 | Oh 


3. © r are thoſe who are neither Bondinen, 1. 2. 9. f. 


nor under the Power of the Teſtator, and yet may be inſtituted Heirs, 
or omitted at pleaſure, and may act or not act as they think fir. 
But as there are immzapacirres in a Teſtator, ſo there are incapaci- 


ties which attend on ſome which are inſtituted Heirs. The f Ex. I. 2. 19. 4 


tranei made Heirs mult be capable at three ſeveral times, (iz) at 
the time of making the Will, in which they are inſtituted Heirs, at 
the time of the Death of the Teſtator, and at the time when he en- 


ters as Heir upon the Inheritance. 8 Apoſtates, “ Hereticks, - Li- s C. 1.3. 


bellers convict, and unlawful Companies, cannot be Heirs. 


C. 1.5. 4 2. 
h D. 28. 1. 18. 


By the Engliſh Laws Heretichs and Libellers Ac be D i C. 6. 24. 8. 


Executors; but according to the Englith Conſtitution. even Law ful Com- 
panies cannot be Executors; for they cannot take the neceſſary Oath. 
Off. Exec. 25. | + | x 


Nor by the Civil Law can the k Adultereſs be Heireſs in the, Te-iD. 34.9.13. 


ſtament of her Adulterer, or e contra: Neither can the! Prince be 
inſtituted Heir to maintain a litigious Title. | 


£TY, x 


m If the Perſons are capable, the Teſtator may appoint as many = 1. 2. 14. 4. 


Heirs as he pleaſes, into equal or unequal parts, according to the 


Diviſion made by the Law into twelve Parts, a or. into any other »1. 2. 14. . 


Method as he ſhall direct. o All the Heirs make but one 


- 


erſon, o D. 28.5. 9. 


and repreſent the Teſtator. » If one is nominated Heir of part, and 12 
. . 5 U d J a eſt h hole d 224 —_— p I. 2. 14 5 
no Heir is inſtituted as to the reſt, the whole devolves or accrues to 


him; therefore no one (except a Soldier) can die teſtate and inte- 
ſtate. 5 1 942 e 


By the Engliſh Laws it is otherwiſe, as in France and Holland, 


Swinb. p. 4. 171. Vinnii Com. in Lib. 2. tit. 14. $'9. 


Note that the whole Inheritance was called As, and was like a 
Pound divided into twelve Parts which were call'd Ounces, for no 
number can be more conveniently divided into Parts; you mult not 
therefore confound it with the word Ar, which ſignifies the 1440 
part of Braſs Money. 4 If any parts are wanting, or remain undil- 
poſed, ſo much is deducted or added to every Heir. | 


„ 


41. 2. 14.8. 


This Inſtitution of Heirs may be Abſolute or Conditional, but*1. 2. 14 9. 


not till a certain time, or om a certain time, for the addition of 
the Day ſhall be void. BY. 62:9 Wart FE 


Otherwiſe by the Laws of En gland, France, and Holland. eodem. 


And a Condition exiſting ſhall have relation from the beginnin : to 
the end, but the addition of a certain Day cannot be ſubject to ſuch 


a Suppoſition without abſurdity. | 


'Tho' s one is not diſinherited or paſſed by, yet after | the Death of. a 
the Teſtator he may be ſer aſide as Unworthy, tho' expreſſly inſtitu. O te 


ted Heir, or (if there is no Teſtament,) from the Succeſſion to an 
Inteſtate, and the Eſtate ſhall come to the Exchequer. 1 


. 


2 


| 
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By the Laws of France with more Equity to the next in Sictefſion- 
Loix Civiles, &c. 3 Tom. Lib. 1. tit. 1. $ 3. Vide antea. p. 156. 


Some of the Cauſes of Unworthineſs to fucceed are when the 
Heir (through negleR) was the occaſion of the Teſtator's Death; 
great Enmity with the Teſtator continuing till Death; an attempt 
- on the Teſtator's Honour and Reputation, or for not proſecuting 

the Authors of his Death, Sc. For ſuch Cauſes he ſhall refu 
what he hath gotten into his Poſſeſſion after proof. | 


This is unknown in England. 


But if they are found worthy, they continue Heirs by expre/# De- 

1. 2. 19. 7. Claration of their Acceptance, or tacitely when by any Act the 

u C. 6. 30. 22. meddle with the Inheritance, and behave themſelves as Heirs . 
13-414 They may have the benefit of nine Months granted unto them 

the ordinary Magiſtrate, and of a whole Year by the Prince to deli. 

» bexate and look over the Accounts of the Deceaſed, and to conſi- 

der whether they ſhall accept of the Office or not, when the Credi- 

tors or thoſe that would be Heirs to the Teſtator (if he had died 

»I. 2. 19. 6. Inteſtate) urge the ate "300gp" v But this time of Deliberating 

ſeems now to be unneceſſary, ſince the Method of making Inves- 

x C. 6. 30. faries hath been introduced by Jaſlinian. * For now they have 

* the benefit of three Months to make an Inventary or particular A- 

y Nov. 1. c. 2. count of the Eſtate left by the Deceaſed, y calling to them a pub. 

lick Notary the Creditors and Legatees, and all others that may 

be concern'd in the Appraiſment, or in their ſtead three credible 

C. 6. zo. Witneſſes at the leaſt. * The advantage of an Inventary is, that the 

OP Heir ſhall not be charged by Debts and Legacies beyond the Value 

of 34 Inventary, which he was liable to if an Inventary was not 

made. 


In the Laws of England the Executor is charged with the Delite, 
according to the Value of the Goods only, tho an Inventary is not made, 
Dr. & Stud. Dial. r. cap. 9. In France and Holland it ir an eſpecial 

avonur to be allowed Benefit of an Inventary. Vinnii Com. 

tb. 2. tit. 19. 5 5. num. 8. . FR 


a Ibid. »The Heir may deduct for himſeff a fourth Ln of the whole ac» 
»C.6.30. cording to the Lex Falcidia, and b pay that Crediror which comes 
22.4&5. firſt: For that the Goods of a deceaſed Perſon ſhould be obliged 

to pay his Debts, is as old as Dominion it ſelf. r 


The Lex Falcidia is unknown ia England, and there Creditors 
are to be diſcharged according to a certain Order. Swinb. p. 6. F 16. 
but the Executor ought mot to pay any one his whole Legacy when 
there is not fuſſic tent ro pay the vet, Idem part 3. F 17. for it it mot 
the ſame in the Payment of Legacies/as in the Payment of Dehrr, 

where one maybe paid the whole, and another but a part or OX 


—_— 
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Ex qud perſond quis Lucrum capit gus ſafum præſtare debet, D. 50. 17. 149. 


| Chap Imperial ar Civil Lav. 


for the number of the Creditars may not appear as the number of the 


- 
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WL. 


Legatees muſt evidently da. 


The! Heir may pay himſelf thoſe Charges which he has laid out 4 C.6. 30. 22. 
as Heir, (vis the Funeral Expences, the Charge of Regiſtring the 
Will and making the Inventary; and he muſt be allow'd thoſe Claims 
or Actions which he had againſt the Deceaſed. 

While the © Inventary is making, he ought not to be ſued by Cre- O 6. zo. 22: 
ditors or Legatees. But as he may be forced at laſt to a Payment, 
f there are other Caſes where he cannot be forced at all, becauſe :D. 34. 1. 7. 
the Teſtator hath wholly relied upon his Honeſty for the Perform- 
ance; as when the Teltator order d him to erect a Monument in 
Memory of him by a certain Time, Oc. | 

If he has once 1 * Heir he cannot afterwards renounce that: C. 6. 31. 4 
Office, unleſs he is a Minor. And if he hath once renounced, he “ 5 
cannot afterwards be admitted. | 


By the Laws of England where there are three Executors, and 


| bue only refuſeth, he may afterwards be admitted. Office of Execy- 


tors, Page 59. 


When the * Legatees or Creditors of the Deceaſed fear that the c 74. 2. 
Heir may prove inſolvent, they may procure a Separation of the 
Goods of the Teſtator; that the Creditors of the Heir may not ſeize 
them 


If the Heir / dies before Acceptance, the Right is not tranſnitted C. 6 51. 5. 
to his Heir. It is contrary. in the Caſe of an Heir to an Inteltate, 
or of a Legatee. | 


But in France Entry or Acceptance is not necell: 


Tranſmiſſion is ſome Trovinces. Les Loix Cuviles, 
lib, 3. tit. x. $ 10. 


to mate 6 
c. 3 Tom. 


If there are many Heirs inſtituted in a Teſtament, or one Thing 


- ©» 


arts of t refuſe or neglect (pre accreſcendi ; ) accrue to 
him that acts and not to the Heir at Law. And ſo it is in @ Suc-1 D. 38. 16, 


ceſſion by Cobeirs to an Inteſtate. 
The Jus Acęreſcendi g Tefament among Stravgers proceeds 


9 


fram politive Laws, and not from natural Fuſtice. Whereas in a 


Succeſſion to an Inteſtate by Coheirs, or the next of Bled, if one re- 
fuſes, the Jus accreicendi ix that Caſe bappens gecording #0 the na- 


tural Lew 


0 


n Before Ipventaries were invented by Juſtinian, the Office: of an = c.6. fl. in 
Heir was refuſed gs dangerops and Jeet, aud uherefore wpop fach. a 


Foreſight Sulſlituti Mere created. 0 
Suh police. as av lolita of a cad or bird Heir, e. as, 
Let Lucius be my Heir, but if Lucius will not, then let Semprovins 


be my Heir, and if Jempronius, &c, So that if the firſt accepts, = D. 39. 2. 3. 
the Subſtitutes cannot ſucceed. 


3 


Ly 


Ic 


om to many ee and only will act and accept, © the *D. 29. 2. 53. 
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o I. 2. 16. pr. 
1&2. 


1D. 31. 1. 50. 


J. 3. 3. 20.1. 


SL 24.2% 15 
2. 


t C. 6. 43. 2. 


It is either ® /Yulgar, Pupillar, or quaſi Pupillar. 1 

t. Vulgar Subſtitution appears in thoſe Inſtances juſt now given. 

2. Pupillar is when a Father ſubſtitutes an Heir to his. Children, 
living under his Power at the Time of his Death, diſpoſing of his 
own Eſtate and theirs too, if the Children ſhould refuſe to accept 
the Inheritance, or if they die before the Age of Puberty, i. e. 
twelve in Females, and fourteen in Males; for then they can make 
a Will for themſelves. Before that Time the Father and the Chil- 
dren were eſteemed to be but one Perſon, and therefore in regard 
to the paternal Authority One Will or Teſtament ſerv'd for all of 
them. | | 
3. Quaſi pupillar, or Exemplary, is where the Father or Mother do 
inſtituce an Heir to their Children, Minors or not, if they are Lu- 
naticks, Ideots, interdicted Prodzgals, deaf and dumb Perſons. The 
Parents ought firſt to inſtitute the Children of the Lunatick, Sc. 
to be Heirs, if he has any Children; and if not, then his Brothers 
and Siſters; and in Defect of theſe he may inſtitute for them any 
other Perſon. This is not allow'd by reaſon of any paternal Power 


which they are inveſted with, but merely out of Pity, and as it is an 
Act of common Humanity. 


The Pupillary or Quaſi Pupillary Subſtitution was peculiar to the 
Romans, unknown in England and other Nations. Groen. de Legi- 
bus Abrog. Init. h. t. | | | 

Obſerve throughout that the Civil Law calls him Heir, who ſucceeds 
into the whole Eſiate real and perſonal, without any Diſtinction. But 
by the Law of England and Scotland he only zs Heir who ſucceedeth to 
the real Eſtate by Right of Blood. 1 Inſt. 237. b. Mackenzy's Inſtit. 
of the Laws of Scotland. Lib. 2. Tit. 2. He that ſucceedeth by Will - 
into the perſonal Eſtate or Goods zs calPd Executor. But no Eſtate 
of Inheritance-or for Life, is with us comprehended under the Words 


Goods and Chattels; neither can ſuch an Eſtate deſcend to the Execu- 
for. 1 Init. 118. b. 


A Subſtitution may be to 4 Legatarzes as well as to Heirs. 

4. Legacies are a ſort of Gifts by Will or Teſtament to be de- 
liver'd by the Heir. | oy | 

If the Heir is deſir'd to deliver over or transfer the Inheritance 
itſelf, or Part of it (as it is divided into twelve Parts) to another, 
that is not a Legacy but a Fide: Commiſſum, or Gift in Truft for 
another: If it is of one particular Thing as, of a Garment, Sc. it 
is in the: Nature of a Legacy. Theſe Truſts were firſt introduced 
in the Time of Auguſtus, for the fake of thoſe that could not be in- 
{tituted Heirs, as Strangers who were not Citizens of Rome, Sc. by 
which Means in favour of Teſtaments the Gifts had their Effect; 
but till now the Execution depended on the Honeſty of the Heir. 
A Pretor therefore is appointed to force the Heirs to act according 
to the Direction of the Teſtator. The direct Heir was call'd Fiduci- 
arins, and the other Heres Fidei-Commiſſarins; ande Actions were 


brought againſt each of them according to the Share of the Inheri- 


tance 


— 


* Legatum eft Donatis d defuncto relicta ab Hærede preflanda. I. 2. 2. 20. 1. 


Chap. 4. Imperial or Civil Lam. 196 
ance which was left them by the Teſtament. '* And ſo far he to" C. 6.49. ». 
whom the Inheritance is oem was bound to indemnify the Heir 

upon that Account. * Alſo a Perſon Aus inteſtate, might charge I. 2. 23. 10. 


his Heirs at Law with ſuch a Truſt and to deliver the Inheritance 
over to another. : * 2 


Since an Eſtate or any particular Thing hath been allow'd to paſs 
from one to another, either by Words of Requeſt, or by imperative 
Expreſſions, theſe Fidei-Commillary Subſtitutions ſeem to comprehend 
more in them than a TI ruſt, and anſwer to thoſe Grants in Tail and © 
Remainder /o common in England. In France they are call'd either 
Fidei-Commiſſa or Subſtitut ion, Fidei - Commiſſaries, or Subſtitutions 
gradual or ſimply Subſtitut ion g. Les Loix Civiles, Sc. 3 Tom. Lib. 3. 
tit. 3. Theſe Limitations are more expreſs in the 159 Novell. 


A general. Prohibition to alienate the Legacy is void, but if a»D.o.:.:1 
Reaſon is aſlign'd (vi that it may deſcend to his Children and _ 
Polterity, it ought to be obſery'd. | 1221 

In England a Grant to one and the Heirs of his Body, &c. can- 
not be alienated. 13 Edw. 1. but by Fine, or by Fine and Recovery. 

4 H. 7. 24 32 H. 8. 36. 34 & 35 H. 8. 20. 14Elz.8. on 5 


z All Things may be given in Legacy, either thoſe that exiſt at 1. 2. 20. 4 7. 
preſent or in futurity. . It matters not whether it is corporeal or in- 
corporeal, ſo that they lie in Commerce. 1 

A Legatary therefore is diſtinguiſhed from the Heir, becauſe he 
takes no Duty or Office upon himſelf, He cannot by his own Au- 
thority take his, Legacy, but he muſt receive it from the Heir and* I. z. zo. 1. 
by his Conſent. * Formerly there were four ſorts of Legacies, and toe. 2 20. 2. 
every Kind certain ſolemn and formal Words aſſign'd; but by the 
later Law there is but one kind of Legacies, and which may be be- | 

ueathed by any Form of Words. A Creditor may releaſe his“ 1. . zo. 13. 
Debt by Will, and the Legacy is valid. The 4 Creditor alſo may Did. 
charge his Heir not to ſue his Debtor till ſuch a Time. On the e 
contrary, if the Debtor gives no more to his Creditor than what he 
owes him, the Legacy is void. The Creditor may alſo give his D. 3.88. 8. 
Debt to a third Perſon, and the Heir ſhall ranger his Right of L. 2. 20. 21, 
Action to the Legatary. | | : 


Vid. Poſtea of Actions. 


2. 20. 14. 


. 
* ” » 


8 If a Legacy is loſt, or periſhed without the fault of the Heir, Iz. 20. 16. 
the Legatary bears the Loſs; but when a Quantity of any thing (as 
Corn or Money) is bequeathed, that cannot periſh, | h If any thing in I 2. 20. 22. 
general is given, as a Houſe or Bondman, @c. not deſcribing it 
more particularly, if there are ſeveral of the ſame kind belonging 
to the Teſtator, the Election may be given to the Legatary, if the 
Words of the Teſtator ſeem to direct it. | But in that caſe the Le. D. zo. 1. 37. 
gatary ſhall not take the beſt to overcharge the, Heir, nor the worſt 
to injure himſelf. k And if the Legatary does not ele& during Life, c.s. 43. 3. 
his Heir may do it. If there are many Legataries and they cannot | 2. zo. 22. — 
agree in the Election, the choice ſhall be decided by Lot. In gi- | 
ving a | Houſe generally, if the Teſtator had no Houſe, there being, 
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D. 30. 1. 71. 
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great differences in Houſes, it is Ludicrout, and it can have no ef- 
tet. If a yearly Eſtate is left to a City, that every Year in that City 
a publick Shew ſhould be made there in Memory of the Teſtator, 
„ PD. 33. 2. Which is contrary to the Laws of that City, ® the Legacy ought to 
16. be converted to ſome other uſe which is lawful. | 
"1. 2. 20. 29 An u Error in the proper Name or Sirname of the Legatary does 
not make the Legacy void, if it can be underſtood what Perfon was 
o D. 30 1.4. intended. But if there is a miſtake in an ® Appellative name, it is 
naught. As if when the Teſtator would give a Garment, he calls it 
pI. 2. 20. 30. by the Name of Houſbold Stuff. Neither can a falſe ? Demonſtration 
or Deſcription make void the Legacy; as when the Teſtator gives 
his Bondman S::chus, which he bought of Tzrztivs, whereas Stichus 
was given to him, or perhaps he bought him of ſome other. Nei- 
31. 2. 20. 31. ther ſhall a falſe 4 Cauſe added to a Legacy be prejudicial to the Le. 
gata, becauſe it is ſuperfluous. As when the Teſtator ſays, I give 
this Ground to Titius, becauſe he hath taken care of my Affairs, 
when indeed he neglected them. But if it had been added by way 
r Ibid. of ar Condition, the Condition mult have been perform'd to make 
the Legacy good, | 


Vide ante, Of the Execution of an Humane Act, pag. 108. 


For a Legacy may be left upon Conditions precedent or ſub ſe- 
. 35. 1.1 J#ent; allſolutely, or at a certain fime, with the addition of a Da 
& 2. when it may be demanded, tho' it was due before. In this caſe if 
the Legatary dies before the Day, his Heirs ſhall claim it; but if it 
is to be due at a certain Day, and the Legatary dies before that Day, 
P. 35. 1. the Legacy is loſt. Or * it may be left u Modo with a Duty annex- 
17:4 4c ed to it. A Legacy upon Condition cannot be renounced » before / 
23-45 jt is due; and if it is renounced, it may notwithſtanding be de- 
» D. 34.5- manded when the Condition is fulfilled. » If a Legacy is given to 
10. him that firſt aſcends the Capitol, or wins the Race, and two Per- 
ſons come together, and it does not appear which came firſt, in e- 
1 the Legacy ought to be divided. "i 
L 2. 20.26. * Legacies may be given to Uncertain Perſons if the Teſtator's 
y C. 6. 24. meaning may be found out; to y Cities and Companies, which could 
12. not be done formerly. 


Vide The Engliſh Statute concerning Mortmaine 7 & 8 W. & M. 
C. 37. 


J. 2. 20. 26. A Legacy may be given alſo to a * Poſthumous Child. 
Vide 10 & 11 W. z. c. 16. 


L. 2. 3. 4. Prædial Services may be given in Legacy. As when the * Teſta- 

tor orders the Heir to ſuffer the Legatary to go through his Ground, 

or that the Heir ſhall not build the Teitator's Houſe higher to the 
prejudice of his Neighbour. 1 A 


* Oni mortui naſcuntur neque nati neque procreati videntur, quia nunquam Liberi appellari 
potuerunt. D. 50. 16. 129. 


3 


[1 


Chap.4. Imperial or Civil Law. 
Ina Legacy of b Mine, Veſſels alſo are given to contain it. . 33.6.3. 
c Predium inſlructum, an Eſtate and the Stock upon it being be- 'D. 33. 7 


queathed, every thing upon it as Gold, Silver, Houſhold Stuff, Ge. 12. wm 
paſſeth with it. But if 4 Prædium cum Iuſtrumento, an Eſtate with gn. 
a Stock, is given, nothing paſſes but what is neceſſary to the ma- g 7- 
nuring or ſupport of it, If the Eſtate is alienated before the Death fe. 
of the Teſtator in the laſt caſe, the Stock does not go to the Lega- P. 33. 7. 1. 
tary, becauſe it was given as an Acceſſury to the Eſtate; but if the © 5 
Stock had been given principally, as it is worded in the firſt Inſtance, 
_— and the Stock; the Stock might be taken without the 

ate. 

In a Legacy of f Houſhold Stuff all inanimate movable Things, D. 33. 10. 
of common uſe in the Family, either of Neceſſity or Pleaſure (© 
(which are not of another kind, as Books, Money, c.) are com- 
prehended. If Houſhold Goods in * general are given, and after- P. 33. 7. 
wards ſome few are added, they paſs under the general name; 1857 q 
b otherwiſe if a great part are alter'd. 18. 13. 

If a Floct of Sheep is given in Legacy, and the Flock is reduced 
to one upon the Death of the Teſtator, that one may be claimed; I. 2. zo. 18. 
as alſo if the Flock does increaſe, the Legatary ſhall have the Bene- 
fit of it. So if & a Houſe is given, tho“ great Additions are made to « x. 2. 20. 19. 
the voy after the Teſtament is made, the Legatary hath a right | 
to them. | 

In the word | Garment {Veſtis) Hats and Shoes, &c. are not b. 34 2. 25. 
contain'd. 5 + | 

m . Alimentum, Maintenance, comprehends Food, Cloathing, a P. 34-1. 6. 
Dwelling, Bedding, Education, ® Phiſick, &c. but in o Contracts Ti 16 
the word is to be taken in a ſtricter Signification. If the Þ Cha- 43. & . 
racter of the Legatary requires it, Servants and Horſes may be al. P. 2. 15. 8. 
lowed him. If the Legacy is abſolute, it is due upon the Death of? D. ,4. 1. 
the Teſtator, not from the Time that the Heir enters upon the In- 10. 2. 
heritance; for he may be guilty of a fraudulent Delay to deceive > 77: * +: 
him of it. And if the Legatary dies after the Teſtator, he 7ran/mirs 
his Right to his Heir. | | | | 

Legacies may ceaſe either by an expreſs Revocation, or tacitiy by 
ſome AR from which the intention of the Teſtator may be collect- 
ed: 4 As if the Teſtator gives away that Legacy in his Life time, tho „ 
he afterwards redeem it. Thus if a Legatary dies before the Ie. 
ſtator; for the regard was to his Perſon only, and not to his Heirs; * I. 2. 21. pr. 
or * where the Legatary comes to the Legacy gratis by ſome other} 
means. The Legacy alſo ceaſes if the Legatary kills or wounds , Sy a 
the Teſtator; or if there has been great Enmity between them 1. 2. 2o. 6. 
without reconciliation, it ſhall be taken away from him as Onwor- wn. 34- 4+ 3 
thy of it. [Vide antea £48: 186.] | : 

Sometimes they ceaſe in part only by the Lex Falcidia, which is 
a Plebiſcite, by which the » Teſtator is prohibited to give away a-, 
bove three parts in four; for he muſt of neceflity leave the fourth 
part to the Heir, » after the Debts and the Funeral Expences are,, , _ 
deduced. If he doth otherwiſe, the Heir may retain the four/h 2 
part by virtue of this Law, or ſue for it if the Legataries have got 
poſſeſſion. This was enacted, becauſe Heirs ſhall not refuſe to act 
when the Teſtament would be of no advantage to them. 


This Law hath no force among ft us in England. 


' . 
* 


u I. 2. 22. pr. 


This 
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* 1.2. 23. . The Heres Fiduciarius, * or Heir in Truſt, alſo had this advan- 
tage by the Senatus- Conf. Trebel. as being founded on the fame Rea- 
ſons. | SLAG | re. 

Nov. 131. But it does not take place in Legacies to] prous or charitable Uſes, 

e. 12. or when the Heir * w:/l;ngly and knowingly pays every one his 

z Nov. 1. C. 2. whole Legacy. 2 | 1 N 

1. 2.25.1. 5. A Codicil (a Codice a Book or Writing) #s the A ſolemn 

=> Will 7 one that dies Teſtate, or JInteſlate b without the appointment 
C. 6. 96. 9. a | . * 

of an Heir. Teſtate, when he that made his Codicil hath either be- 
| fore or afterwards made his Teſtament, on which that Codicil de- 
D. 29. 7. 3. pends or refers to it. <It is valid, tho' not confirm'd in the Teſta- 
* ment. Iuteſtate, when one leaves behind him only a Codicil wirb- 

out a Teſtament wherein he gives Legacies only to be paid by the 

Heir at Law, and not by any Heir inſtituted by Teſtament. 

Codicils firit came in uſe in the time of © Auguſtus as advantagi- 
ous to the Roman Citizens, who perhaps ſurprized with Sicknels, 
or in foreign Countries could not conveniently find ſeven Witneſ- 
ſes who were Citizens of Rome, to be Witneſſes to their Teſta- 
ments, and therefore were under an impoſlibility of obſerving the 
other neceſſary Solemnities. A Codicil may therefore be ſaid to 
be a Leſt Will but not a Teſtament. | 

*C. 6.36. 8, A Codicil as well as a Teſtament may be either /riten or Nun- 
3. cupative, though the word Codzcit ſeems to import a Writing, how- 
f Thid. ever a Teſtament and a Codicil differ. 1. Becauſe f a Teſtament re- 
quires many Solemnities, a Codicil ſcarce any, only the ſubſcription 
of five Witneſſes at one time, though accidentally preſent, and not 
eſpecially required thereunto, and though of the Female Sex. 2. 
8 1.2.25. 2. e Inſtitution of an Heir is 8 neceſlary in a Teſtament, but in a 
Codicil an Heir cannot be inſtituted directly; though by Codicil it 
may be declared that an Heir already inſtituted by Teſtament is 
only Truſtee for another; neither can an Heir be diſinherited by 
Codicil who was appointed by a Teſtament, nor be made condi- 

v I. 2. 25. 3. tional who was before abſolutely inſtituted. 3. h No one can leave 
behind him two Teſtaments, but he may leave many Codicils, and 

i C.6. 36. 3. All ſhall be valid, unleſs they are contrary one to the other; becauſe 
by Teſtaments the whole Inheritance is conveyed which can be 
granted but once, but by Codicil ſeveral particular Legacies 'only 
are given. 

Though the Law of Teſtaments and Codicils are diſtinct, yet it 
 C.36. 8.1. often happens that an * imperfect Teſtament may be ſupported as 
D. 29. 7. 1. a Codicil, when there is the uſual Clauſe in it, or the like, vis. 

1 this my Teſtament is not valid as a Teſtament, my deſire is that it 
ould be taken for a Codicil. | 


In the Laws of England there is no difference between a Codicil 
and a Teſtament, unleſs becauſe a Codicil is made without the nomina- 


tion of an Executor. And by Cuſtom they are confounded in other 
Nations. Groenw. de Legibus Abrog. in Inſt. 2. tit. 21, 5 34: d 


Theſe Rules ought to be obſerved farther concerning Teſtaments. 
D. 28.1.2. He that makes a Will muſt be of found Mind and Memory. 
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In eo qui Teſtatur ejus temporis, quo Teſtamentum facit, Integritas mentis non ſanitas cor- 
poris exigenda eſt, D. 28. 1. 2. DE IEA 


i 
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Chap, 4. Imperial or Civil Law, —— 193. 


* VS) A. 


= Tf a Teſtament is valid at the beginning, a e Defect in 7 50. 7. 
the Teſtator cannot make it void. 8 1 | 
= The Will of the Teſtator is the Law in a Teſtament. 32 1 . 28.1. 1. 

o The laſt Will of a Man is alterable and-ambulatory till Death: © 9, 

p Men are et to think their Eſtates larger than they really are. 1 . 12 

Let thoſe Expreſſions which have no Senſe ye rejected as if ne- 4D. 34.8.2: 
ver inſerted, but let others have their due force. 

r Thoſe Clauſes which 14 contrary to Law and good Manners: 0.44 Se 
en Rain aur to be judged fb Ci 

* Ambiguous Expreſſions ought to be ju © ircurdſlances* D. 34. f. 24. 
and Probability of the Teſtator's meaning ge | f Eg 

© One may recede from the Signification of Words, bl it is mani- D. zo. 1. 4. 
feſt that the Teſtator did not deſign what is expreſſed. 

* Words. ought to be taken according to the common oy of . 33-10. 7, 
ſpeaking. 
A 3 or impertinent Deſires of Teſtators about their · P. 11. 7.14. 
Funerals, Sc. ought to be n n for they ought to be managed; * 11.7. 13. 
according to Nr Eſtate and Character. 

* That Clauſe in a Will is void, which orders that the Teſtament * 
ſhall not be expounded by the Laws. 

7 Kind Conſtructions ought to be made upon Legacies given wy D. 50. 17 
a Teſtament. _ 

11 are Heirs who ſucceed in the whole Eſtate of the De- . 50 1j. 
cn e 128.1. 
: » The Heir has the ſame Right as the Teſtator had while. >. 50. :7. 
alive. 59- 

b He that enters as Heir at any time has a Right to all Profits » D. 50. 17. 
and Advantages from the Death of the Deceaſed. 137. 


<In 


D. 30. 1.55. 


» 


— 


= Non eſt novum ut que ſemiel utiliter r t durent, licet ille . extiterit, d quo 
initium capere non potuerunt. D. 50. 17. 85. 1. que ex Teftamento proficiſcuntur ita 
ſtatim eventus capiunt, fi initium quogue fine vitio ceperit. D. 50. 17. 202. 

Voluntas facit in Teftamento ſcriptum valet. D. 30. 1. 12. 3. 

* Ambulatoria eft voluntas defuncti uſque ad vite fupremum exitum. D. 34. 4. 4. 

r Spe de — 5 amplius quam in iis of fperant Homines. I. 1. 6. 3. 

4 9ug in Teſtamentd ſcripta ¶ ent, neque intelligerentur quid fignificarent, ea PRs funt 
ac fi ſcripta non eſſent, D. 34. 8. 2. f 

* Que fucta ledunt pietatem, ex i/timationem, verecundiam neſtram, & contra bones mores 
fiunt, nec facere nos poſſe credendum eſt. D. 28. 8. 15, 

Cum in Teſtamento ambigue aut etiam perperam 8 eſt, benigne interpretari & ſo 
cundum id quod credibile eft cogitatum, credendum eft. D. 34. 5. 24. 

t Non aliter d ſignificatione verborum recedi oportet quam cum manife Nn eft aliud ſenſiſſe 
Teſfatorem. D. 30. 1. 4. 

Non ex Opinionibus W „ ſed ex communi uſu, nomina exaudiri debent. D. 33. 
10. 7. 2. 

” Inepte voluntates Defunctorum circa Sepulturam non valent. D. 11. 7. 14. 6. Sumplus 
Funeris pro facultatibus & dignitate æſtimandi. D. 11. 7. 12. f. 

Nemo poteſt in Teſtamento ſus cavere ne Leges in ſuo Te ee locum habeant. D. 36. 
1. 66. 

Y In Teflamentis plenius voluntates Teftantium interpretantur. D: 50. 17. 12. Publics ex. 
wy ſaprema Hominum Fudicia exitum habere. D. 29. 3.5. 

* Hi gui in univerſum Jus fuccedunt, Heredis loco "badincur. D. 50. 17. 1 28. l. 

'® Heredem guſdem poteftatis Furiſque eſſe, cujus ſuit Defunctus conflat. D. 50. 17. 59. 
Non debeo meliorts conditionis eſſe quam actor meus, * quo jus in me tranſit. D. 50. 17. 175. 1. 
Qui in Jus Dominiumve alterius ſuccedit jure ejus uti debet. D. 50. 17. I 77. 

d Omnis Hereditas quamvis poſtea adeatur, tamen cum tempore mortis continuatur. D. 50, 
17. 137. Crs Ive Fura Heredum perinde habentur ac fi continud ſub ume, mortis Ha- 
redes extitiſſent. D. 50. 17. 193. A 
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194 A New Inſtitute of the Book II. 
D. 30. 1. 30. e In doubtful eſſions the Heir ne to be favoured more 
- than a Legatary. For the Heir is in the Nature of a Debtor, and 
the Legatary of a Creditor. * Wo” * 
*D.co.r79. If any thing came to the Heir by the Fraud of the Deceaſed for 
127. a Moment only, he is reſponſible for it. | | 
D. go. 17 In Contracts the Heir is anſwerable for the Fraud of the De. 
157. 2. ceaſed, where there is a Covenant to affect him; though the Profits 
or Advantages gain'd by the Fraud did not deſcend to him, an 
Amends being to be made out of the other Parts of the Eſtate. _ 

f But the Heir ſhall be anſwerable for the Deceit of the De- 
ceaſed no further than the whole Eſtate left him does extend, but 
for his own Fraud to the full Damage. | 
29. 50.17.91 8 He that claims by a double Title to an Eſtate by Succeſſion, 

may renounce his Title by Teſtament, and depend on his Title as 

| \ Heir to the Inteſtate. | | ; 

1D.;0.t7.42. An Heir may be juſtly ignorant of the Debts of the Teſtator or 
Inteſtate, and therefore ought not to be condemned in the Intereſts 

or Coſts of Suit. | 

This is the Method and Law of ſucceeding by Teſtament, Jo- 

lemn and Common, or Vn ſolemm and Privileged ; both which, as has 

been ſaid, are either Vritten or Nuncupative. Concerning which 

i Cs. 14-5: Way of Succeſſion if any previous Contract or Bargain is made 

D. 28. 6.2.2. with any one, vis. That he ſhall be your Heir, this Contract is re- 

gularly void; becauſe it ſeems to be contrary to the natural Love 

that every one ought to have for his own Kindred; and becauſe ſuch 
Contracts may be a Temptation to deſtroy that Perſon whoſe Eſtate 

is expected. | n 


D. 31. 1. 47. 


D. 50. 17. 44. 


Tie by Cuſtom the Practice is otherwiſe in England, and in moſt 
Parts of Europe. Les Loix Civiles dans Leur ordre Naturel, Tom. 3. 
Preface, $10. Vide ante page 180, 181, 184. 


gon 2. k Succeſſion by Law ir where for want of an Heir appointed by 
— Teſtament, the Law caſts the Eſtate 2 the nent Heir 7 the 72 
„ 1. 3. 1. pr. Zeflate : m Suppoſing that it was the Intent of the Deceaſed that his 
1 2 a 
ſtate ſhould paſs in that Method. It ought to be favoured more 
than a Teſtament to Strangers. 


If 


— 


_- — 


© Heredi magis parcendum eft, D. 31. 1. 47. 
Cum Prætor in Hæredem dat Actionem quatenus ad eum pervenit, ſufficit fi vel momento ad 
eum pervenit ex dolo defuncti. D. 50. 17. 127. 

In contractibus Succeſſores ex Dolo eorum guibus ſucceſſerunt non tantum in id quod pervenit, 
verum etiam in ſolidum tenentur, hoc eft, unuſquiſque pro ea parte qua Heres eff. D. 50. 17. 
5 7. 2. In contractibus quibus Doli præſtatis vel bona fides ineft, Heres in ſolidum tenetur 

50. 17. 152. 
* Toties in Heredem damus attionem de eo quod ad cum pervenit, guoties ex Dole deſuncbi 

convenitur ; non guoties ex ſus. D. 50. 17. 44. ; 1 

5 Quoties duplici Jure defertur alicui ſucceſſio, repudiato novo Jure, quod ante defertur, ſu- 

pererit vetus. D. 50. 17. 91. 

» Qui in alterius locum ſuccedunt, Fuſtam habent ignorantiæ cauſam, an id quod peteretur 

deberetur. D. 50.17.42. 

N * Succeſſio ab inteſtato eſt 


Succeſſio legitima de cients Teſtamento defertur illis quibus Na- 
tura & Leges deferri voluit. F ans 4 45 Fo | 
Proximi appellatione etiam ills continetur qui ſolus eft, D. 50. 16. 155. I 
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Chap.4. Imperial or Civil Law. = 


198 


If we enquire into. its — it | a car from the Law of Na- 
ture, becaule our Eſtates (when we die) ought to devolve upon our 
Children or next of Kin of courſe. | n, 


In this Succeſſon by Law m Diftinftion is made i the Deſeent of 
a movable Eftate or or an immovable Eftate or Lands, at we 


do in England. | 


The Law, with relation to this Subject, anciently was very various 
and perplexed ; but now by the Nove/ Conſtitutions it is ſettled and 
made | ns This Succeſlion is either in Capita or Stirpes. nI.3. 1. 6. 
A Succeſſion in Capita is when the Inheritance is to be divided 
according to the Number of Perſons which are to ſucceed; as the 
Inheritance of the Father into fowr Parts amongſt his four Sons. 
A Succeſſion in Stirpes is when by a Fiction of Law a F _ 
comes by Repreſentation into the Place of the Perſon Deceaſed, 
and doth divide that Share amongſt themſelves, which he himſelf 
would have received if he had been living. As if one of the four 
Sons had died before the Father and left Children behind him, thoſe 
Children ſhould have repreſented their Father, and have had his Part, 
viz. a fourth Part amongſt them &//. . 
o Succeſſion by Lau 1s either in the Deſtending Line, Aſcending » Nov. 118. 
Line, or the Collateral Line. OC 
In the v Deſcending Line, if the Parent dies (Father or Mother) Nov. 118. 
all the Children Male or Female, Emancipated, or not Emancipated, , . 
by the firſt or ſecond Marriage, born in lawful Matrimony, do ſuc. "OP 
ceed equally into all the Eſtate, whether real or perſonal. * * | 


The Males firſt of all by the Divine Law, Num. xxvii. 8, 9, 
10, 11. | | 

To this Male Succeſſion St. Paul alludes when he ſaid, If thou be 
a Son thou art alſo the Heir, Cc. Gal. iv. Y 7. But the eldeſt Son 
bad a double Port ion, Deut. xxi. 1 17. 

This Deſcent is to all equally in equal Degree, for Prevention of 
Envy and Diſſentions, which in all litelibood will — 4 when one 
is preferr'd before the other. But this Policy ſuits with or di- 
nary Families, for when it is for the Advantage of the Publick to 
. Kingdoms or Dignities, it may be reaſonable to prefer the 


E 


A 4 Poſtbumous Child hath alſo his Share. A natural Child of a* C. 6. 56. 4 
Concubine was not incapable to ſucceed, if there was a * ſubſequent Nor. 8. c. as. 
Marriage, or a Legitimation in Court, or the Reſeript of the Em- 
pou to purge the Defect. But a natural born Child may ſucceed* C. 6. 57. 5. 

n the Eſtate of the Mother with her lawful Children; for the Mother 
is ſure and certain. And if the Father had neither lawful Wife nor 


gore in Adultery or Inceſt, are wholly uncapable to ſucceed in the 


Oe 


. 
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w Nov. I I 8. 
C. 1. 


x D. 34. 5. 9. 


I. 
D. 34. 5. 22 
& 23. 


ſhall be Heirs. And fo it is of Siſters and other Kinſwomen. I 


Though the Canon Law is more merciful, and appoints a Mainte- 
nance for them, thinking it inhuman to ſtarve thoſe who are mot con- 
cern'd in the Commiſſion of the Crime, c. cum haberet. Extrav. De eo 
qui duxit in Matrimon. : +... oo | A of 

By the Cuſtom of England, the Child that is born before Matri- 
mony is a Baſtard, and ſhall not inherit. Dr. & Stud. Dial. 1. c. 7. 


If there are no Children, the neareſt Degree in a lineal Deſcent 
ſucceeds; always allowing the remoter Degree in infinitum, the Right 
of Repreſentation, i. e. of coming into the Right and Place of another, 
and of ſucceeding in S7zrpes in the deſcending Line. ved <4 

If Children die together with the Parent, ſo that it cannot be 
diſtinguiſhed which died firſt, as in a Shipwreck, it is to be preſum'd 
that the * Children liv'd longeſt, unleſs they were Infants and'y 
young. It ſeems natural that the Eſtate ſhould firſt deſcend, becau 
the Parents are the Authors of the Being of their Deſcendants, and 
under an Obligation to provide for them ; by which Means the Me- 
mory alſo of the Deceaſed Perſon is longer preſerv'd. 


In Sweden Eſtates as well acquired as inherited, 3 to the 
Children in certain Portions: Of which a Son has two and a Daughter 
has one Part. Account of Sweden, cap. 3. | 
By the Cuſtom of England the eldeſt Son is only Heir to his An- 
ceſtor, and if there be no Sons but Daughters, then all the Daughters 


there be neither Son, Daughter, Brother or Siſter, then ſhall: the 
Inheritance deſcend to the next of the whole Blood, Kinſmen or Kinſ* 
women, of him that had the Inheritance in infinitum. Dr. & Stud. 
Dial. x. c. 7. Lit. 2. 3. Sc. 1 Inſt. 10. b. 18. b. | 

It is common in France for the Women (endow'd upon Marriage 


to renounce all Right to Succeſſion in favour of the Males. Loix Ci- 


y D. 28. 16. 
16. 

C. 6. 20. 3. 
1 Nov. 118. 
c. 2. 

2 Nov. 127. 
C. I. 


viles, Sc. 3 Tom. Tit. 5. $2. Which doth bind their Children ; but 
this Renunciation is not allow'd by the Civil Law. 


2. The 1 Line ſucceeds when the Deſcending Line is at 
an end. 1. The Father and Mother equally. 2. After the Death of 
both Father and Mother, the reſt according to the = Proximity of 
their Degrees both of the Father's and Mother's Side, no Conſide- 


ration being to be had, whether the Eſtate came firſt by the Father's 
Side or Mother's Side. | 


Otherwiſe in France, for there Paterna Paternis, Materna Mater- 
nis. Loix Civiles, Sc. 3 Tom. pref. $ 4. 


But the neareſt Perſon in the aſcending Line excludes him that 
is more remote, becauſe no Right of Repreſentation is allow'd a- 
mongſt Aſcendants; for it looks prepoſterous that the Grandfather 
ſhould repreſent his Son, Sc. Let note, that the Brothers and 


Siſters 


— 


— —„— 


4 Si quis prægnantem uxorem religuit, non videtur fine Liberis deceſſiſſe. D. 50. 17. 187. 
Poſthum pro jam Natis habentur. I. 1. 13. 4. D. 50. 16. 153. 
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Siſters of the whole Blood to the Deceaſed ate admitted with the 
next Aſcendants; and if there are Brother's and Siſter's Children, 
the Right of Repreſentation and of ſucoeeding into their Father's 
or Mother's Share, with the Aſcendant in the right Line is allow'd 
them. And in general the Parents may ſucceed thoſe Children which 
might have ſucceeded them, if the Parents had dy'd firſt. 
3 nee 17 bus „D 0 07 

It ſeems juſt that the Father and Mother ſhould ſucceed when the 
deſcending Line is ſpent, becauſe either the Eftate' came from them, 
or Part of it; or Gratitude for Education may direct it; or elſe 


they may have a Pretence to it as Recumpence and Comfort for the 


Loſs of their Off-ſpring. Though others pronounce it inconvenient, 
becauſe the ſurutving Father or Mother by ſecond Marriages often 
carry the Eſtate into other Families. And for this Reaſon à lineal 
Aſcent ts prohibited in France. Loix Civiles, Sc. pag. 344 _ 

By the Cuſtom of England Lands ſball never aſcend fromthe Sor 
to the Father or Mother, (I ſappoſe becauſe of Tenures in Knight 
Service, &c.) nor to any other Anceſtor in the right” Line, but ſhall 


rather eſeheat to the Lord of the Fee. Dr. & Stud. Dial. 1. cap. 7. 


But as to Goods and Chattels, the Father firſt ſucceeds his Som or 
Daughter, if they have no Children. The Mother ſurviving has but an 
equal Share with each Brother and Siſter after the Death of any 
of her Children. 1 Jac. 2. c. 17. it cf nde TIONS 


3. The b Collateral Line ſucceeds when there are no Deſcen· Nov. 118. 
dants or Aſcendants in the right Line, without any diſtinction be- 3 


tween (the Agnati) the Kinſmen by the Father's fide, and (the Cog- 
att) the Kinimen by the Mother's ſide. And r. Brothers and Si- 
ſters of the whole Blood (call'd Germani) ſucceed each other with- 
out any regard, whether the Eſtate came by the Father or Mo- 
ther; and if a Brother and Siſter is dead, their Children ſucceed 
into his or her ſhare by repreſentation; the half Blood as yet being 
excluded. Brothers and Siſters ſucceed one to the other, becauſe 


a leſs ſhare came to each of them from their Parents upon account 
of their number, | 


- Wo Numb. 27.9. 
2. Brothers and Siſters Children of the whole Blood, ſtill exclud- 


ing the half Blood. 3. Brothers and Siſters of the haf Blood e- 
qually, if they are all by the ſame Father or Mother, and the Chil- 


ren of thoſe Deceaſed by repreſentation before the Uncle. But C. 6. ;s. 
if there are Con ſanguinei) Brothers and Siſters by the ſame Father 3. 


only, and I ny, Brothers and Siſters by the ſame Mother only, 
thoſe of the ſame Father and Mother ſhall ſucceed 


[ According to ſome Interpreters] | 


only to that fide which brought the Eſtate into the Family 72 | 


N An Eſtate gotten otherwiſe is to be divided equally. 4. 
he Children of the Brothers and Siſters by the half Bl 


fore the Uncle, but not their Repreſentatives: The Emperor allow- 
ing no Repreſentation after the Brother's and Siſter's Children to 


E e e the 


ood, be- 
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E. 7.1. 
Nov 118. 
c. 3. 


the Inteſtate. Neither could he in propriety of ch allow 4 Re. 

reſentation even in that caſe. For the nature of a Repreſent ation 
is ſuch that it ought to take place where the firſt had a right in the 
Goods of the other, as a Son to ſucceed to the Eſtate of the Fa- 
ther, being eſteem'd but as one Perſon. Now if the Son dies be 
fore the Father, his Children, upon the ſame account have a right 
to ſucceed, and therefore is repreſented by them. But one Bro- 
ther has no right in the Eſtate of the other Brother while he is li- 
ving; and therefore if he dies before his Brother (leaving Children 
behind him) they cannot in ftri#ne/s be ſaid to repreſeht him in 
any Right or Claim. 5. All the Collaterals according to the Prox: 
imity of their degree, whether it conſiſts of one or more Perſons, 
or whether by the Father's or Mother's fide in infinitum, there be- 
ing no fixt degree to bar the Succeſſion. | I 


For although the Emperor ſays , The Kindred ſhall be admitted 
though in the 4: tenth degree; He does not by that flop the Surtefſis 
on there, but names a round number, and a certain remote degree 


for a degree that is uncertain. So it it in infinitum in the Divine 


Law. Numb. xxvii 11. And thus He muſt be underſivod, ot herwife 


ſeveral © Laws which point that way cannot be reronciled. By the 


Laws of Saxony Succeſſion to J FR Os aber not exceed the ſeventh 
Degree. Groenw. in Inſt. Lib. 3 Tit. 4. i, FIN 
t has been the ſubject of Debate, whether intimate Friends and 
2 Ve ought not in neaſon to be prefert'd before the remoter 
indred. | | : 
| This Succeſſion among ſi Collaterals 3s not always obſeryV'd in other 
Nations; for in ſome places there is no Repreſentation; and 4 Byo- 
ther ſhall exclude a Brother's Children. Sometimes the Uncle A 
the Deceaſed and a Brother's Son ſutceed equally (as by Cnſlom in 
Paris) when the Deceaſed llaues no Brother or Siſter. Sometimes 
the Eſtate deſtends only in that Line, from whence it firfl came. Pe- 
rez prælect. in C. 6. 58. Num. 13. In the Laws of Holland there 
is a twofold Succeſſion to an Inteſtate. The one call d the Jus Scabi- 
nicum, which obtains in the Weſtern Parts of that Conntry; the 
other jus Aeſdomicum or Aſingicum, which ig the Law in the Nor. 
thern Parts. Vinnii Com. in Inſt. 3. 5. in fin. Corv. Enchirtd. 3. x. 
By the Laws of England, among ſt Collaterals, zf there are three 
Brethren, and the mia Brother or youngeſt dies, the elder Brother 
and his Poſterity ſhall inherit Lands in Fee-ſimple, as Heir befote 
any younger Brother, or any deſcending from him; for that the eldeſt 
is moſt worthy of Blood. Lit. $ 5. 1 Init. 14. a. Dr. & Stud. Dial. x. 
c. 7. Alſo it is a Maxime in the Laws of England, That if Land. 
do deſcend from the part of the Mother, the Heirs of the part of 
the Father ſhall never inherit , & vice verſa 1. Inſt. T3. a. And fo 
it is of Goods by Cuſtom in France. Loix Civiles, &c. 3 Tom. pret. 
$4. But if a Son purchaſeth Lands in Fee Simple; and dies with- 
out Iſſue, they of his Blood on the Father's ſide ſhall inherit as 


| Heirs to him, and afterwards the Blood of the Mother. Lit. & 4. 


1 Inft. 12. a. And it is farther to be underſtood, that none ſhall huve 
Lands by Deſtent as Heir to any Man, nnleſs he is Heir of the 
whole Blood; for an Uncle or a Sifter of the whole Blood and thetr 
Heirs, ſhall ſucceed before a Brother of the half Flood: Mts,” by 

| | ucceſſion 


— 2 ET — — Ke X — — — — — 2 — 2 ö 
Succeſſion of the Uncle, Lands may aſcend rollaterally, ibo not in a | 
right Line. Lit. $6.7. _ r eee 5 

The-f Huſvand ſucceeds to the Eſtate of the Wife, and the Fife 1c. 6. 8.1; 
to the Eſtate of the Huſband, after that the Deſcendant, Aſcendanr, 


and the Collateral Kindred by the Father's and Mother's ſide is 
ſpent. | „ | | | 


This Sutcefſion is almoſt ont of uſe ſince there has been a Communi- 
ty of Eftate between Huſband and Wife. Groenw. in Cod. 6. tit. 18. 
And it is unknows' in England as to Lands of Inheritance, except 
that the Huſvand ſball be Trnaut for Life by the Courreſj, if he 
hath had any Child by his Wife; and except that the Wife ſhall 
have a third part of the Inheritance of her Huſband, of whith he 
was ſeized during the Eſpouſals. Dr. & Stud. lib. 1. ap. 7. By 
Articles a Joynture may be ſettled on her in lieu of ber Thitds of 
the Land. But as to Goods and Chattels, Vide'the Notes, page 
197, 201, 202, | | 8 


5. Laſtly, the * Exchequer ſucceeds; not as Heit but for want of C. ic: 16: 
one. *The Exchequer muſt pay the Creditors. But if the De. 1.4. 
ceafed Perſon died a Member of any lawful Company of College, P. 49: 14. 
that ſhall ſucceed before the Exchequer. C. 6.62. t. 6 


Otherwiſe in practice. And in England Lands for want of Helts 
eſcheat to the King, or to the Lord of whom they are holden. 1 Inſt: 
13. a. 


This is the lateſt Rule concerning Succeſſtons by Law to the 
Goods of an Inteftate. The old Law was otherwife in many parti: 
culars. K As by the twelve Tables the Kindred of the Mother's * 1. 3. 2. ;. 
{ide, could not inherit the Eſtate of the Fathet, but were efpecial- 
ly qualify'd to it afterwards by the Prætor. | Neither did the Fa- 171. ;. 2.8. 
ther ſucceed in the Eſtate of his Emancipated Children by an Here- 
ditary Right, but by his Right as Patron, tho he did facceed to his 
Child not Emancipated; * nor did the Sons of a Brother ſucceed = x. 3. 2. 4. 
with their Uncle by Repreſentatibn; nor Sons Emantipated to the n1. 3. 1.9. * 
Eſtates of their Father; » nor a Mother to the Eftate of het COhil- « 1. 3. 2. ;. 


dren, or the Children to the Eſtate of the Mother, &c. 

All whith aud much more is recited in the Imperial Ioftitutes. 
But here it muſt be again obſerved, That by the Laws of England, 
no manner of * and Chattels real or perſonal, ever go to the 


Heir, but to the Executor or Adminiſtrator. Dr. & Stud. I. 1. cap. 
7. Vide the Notes page 201, 202. 


-3. There is a Succeſſion by Grant of the Pretor when he gives BY Grant of 


the Bonorum-piſſeſſib to any one. Bonorum-poſſeſſio (being one word Po 
ot Jar: + es from Poſefſo ae or this. ſignifies 15 
actual Folle 


b ion only; the other gives a Right as well as Poſſeſſion: - 
It is defined to be ” a Fight of Fer ſaing and retaining the Inheritance" P. 37. r. 3. 
0 . , 0 * n 
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? Bonorum-poſſeſſio eft Jus perſeguendi retinendigur Patrimoni, fooe rei, que exjuſyue, cum 
mortuus, fuit. D. 37. 1. 3. 2. 


of ſome deceaſed Perſon, granted by the Pretor. It was introduced 
ſometimes to mitigate the rigout of the general Law, ſometimes to 
1.3. 10. 1. 4 ſupply its defects, ſometimes to correct it, ſometimes to confirm it. 
D. 50. 17. * In effect the Bonorum:-poſſeſſor differs nothing from the Heir, only 
that the Law gives to the one his Power, and the Prætor to the 


other. r 

This Grant of the Prætor is Twofold. | {1 rover? 

T. Decretal, which in ſome caſes upon hearing the Cauſe the 

Prætor does decree, not that any one ſhall ſucceed the Deceaſed in 

his Inheritance, but only that he ſhall have the right of Poſſeſſion 

for ſome time, till it can be known whether the thing alledged is 

„D. 37.10. true or not. Thus the Grant may be a Minor. till it is known 

t,& 8. whether he is the Child of his reputed Father; to a: Wife in the 

* 2-37-9-1- Goods of her Husband, till it is known whether ſhe is with Child 

»D. 5.2.81. by him or not; to an » Emancipated Son, who is either d;/inherired; 

or paſſed by in ſilence, that he may have time to try if the :Fetta- 

ment is inofficious. 2 TAN LY, 1-0? W $0) 

„P. 29. 2. 2. By Edict, where the Prætor gives Bonorum-foſſefſio to Per- 
* ſons in a certain degree without hearing the Parties judicially. 

x D: 38.14 * Extraordinarily, by a ſpecial Conſtitution, and to ſome particu- 
88 lar Perſons. A 

11 3. 10. 3. Ordinarily, i*. where there is a Teflament, and the Grant is? /e- 

cundum tabulas; which is a Grant of the Goods to him who is al- 

ready inſtituted Heir by the Teſtament, and by ſtrictneſs of Law 

cannot act; or contra Tabulas, which is a Grant of the Goods con- 

trary to the diſpoſition of the Teſtament, when the Children or 

Parents, Sc. are paſſed by in the Teſtament without juſt cauſe. 

But when the Grant is made contra Tabulas, it is reaſonable that 

P. 37.6. 1. there ſhould be a 2 Collation, or Contribution of all the Goods 

(which at any time came from the deceaſed Perſon) into a common 

{tock, unleſs the Teſtator ordered the contrary ; leſt he that hath 

the Grant contra Tabulas, ſhould be admitted into an equal divifion 

of the Inheritance, and not make an allowance for that part which 

* Nov. 18. c. he had receiv'd before from the Teſtator while alive. Not but 

| that this Collation may be upon the Goods of a Perſon that dies 

alſo Inteſtate, and ſhall oblige all the Deſcendants, whether they 

ſucceed in the Male or Female Line; but not thoſe that ſuc- 

b C.6. 21.16, ceed as Aſcendants or b Collaterals, or that take as Legatees by 

Teſtament. | | | 

< C.6.21.12, Regularly thoſe © Goods are brought into a Collation or Common 

& 16. Fund, which came from the Aſcendant while alive, for the Main- 

LIL io. tenance and Proviſion of the Deſcendant. But not 4 Gifts or Re- 

eC.8.51. 17. Wards for Services, nor the © price of Ranſom from Captivity in 

War; though Money paid for a Fine, or to fave one from Puniſh- 

ment, ought to be brought into the Contribution; for the fault of 

C. 6. 21. 5- one Ought not to be prejudicial to another. So the * Portion, the 

| Jewels, the precious Garments, and Gold Chains, given to a 

Daughter in Marriage; but not the Expences for the Marriage- 

Feaſt; for that ſeems rather to be given for the Credit of the Fa- 

ther, and not as part of the Portion; nor the charge of neceſſary 


uca- 


, * Prater Bunorum-poſſeſſionem Hæredis locs in omni cauſa habet. D. 50, 17. 117. 
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Education; for every Child hath already had ſuch a Share; nor 
the Charge which the Father hath been at in & Books for the Son; « D. 10. 2. 
nor the Charge which the Father laid out for the Son, that he 30. 

might take = Degree, or acquire any other honourable “ Iitle j for v P. 37. 6. 

if the Son dies, his Succeſſot can have no advantage by ir. Upon“. 

this account therefore the Coſts expended in i Equipage, for à Son ic. 6. 21,20. 
to go to the Wars, ſhall come to the common Contribution, be- 

caule he receives Pay from the Publick. 24% bere there it wo 

Teftament, and the Perſon dies Iateſtate, of which there are now | 
but k four kinds. Dade Liberi, when the Children are to ſucceed * I. 3. 10. 4. 
the Inteſtate. Unde Legitini, which is given to the Parents or 

Kindred. Onde Coguati, which. is given to the next of Kin on 

the part of the Wife. NICE * 


This was not allow'd by the Civil Law. But the diſtinction be- 
tween the Agnati and Cognati is now wholly taken away by Juilinian 
as be fore- mention d. 7 g 


Unde Vir & Uxor, by which the Survivor of the Husband or 
Wife by the Grant of the Prætor ſucceeded each other in Eſtate 
when the Kindred fail'd. 
Perhaps in ſeveral of theſe Caſes the Grant of the Pretor may 
not be abſolutely neceſſary, but application hath been made to him 
for the greater caution to ſtrengthen the Title, or to gain more 
Privileges than might be enjoy'd without it. 12 7 
Parents and Children mult apply to the Prætor for this Grant with- 
inal year after it comes to their knowledge, that they had a Right x. 4. 10.5. 


to petition for it. Others within a hundred days, or elle the bene- 


fit of it is loſt; and this is ſo appointed, that the Creditors may 
not be delay'd. 


The Bonorum poſſeſſio is not in uſe. Groenw. de Legibus Ab- 
rog. in Inſt. Lib. 3. Tit. 10. For the Succeſſion by Leſtament, and 
by Law, comprehends every caſe. | 
In the Laws of England, as to Goods and Chattels the Stat. 31 
Ed. 3. c. 11. injoyn'd the Ordinary to grant Letters of Adminiſtra- 
tion of the Goods of an Inteſtate to his next and moſt lawful Friends, 
who were to have the benefit of an Executor and to take all. This 
ſeems to be in imitation of the Grant of the Bonorum- poſſeſſio by 
the Prætor. The 21 H. 8. cap. 5. directe that Adminiſtration of 
the Inteſtate's Goods ſhall be granted to his Widow, or next of Rin 
to the Inteſtate, or both, as the Ordinary ſhall think 1 Aud then 
the Stat. of the 22 and 23 Car. 2. cap. 10. orders the Diſtribution 
of the Surpluſage after Debts and Funeral Expences among ſt the 
Kindred, vis. one Third to the Wife, the reſidue among ſt the Inte- 
ſtate's Children, and ſuch as legally repreſent them, if any of them 
are dead; other than ſuch Children (not Heirs at Law) who ſhall 
have an Eſtate by Settlement of the Inteſlate in his Life-time, equal 
to the other Shares. Children (other than Heirs at Law) advanced 
by Settlements or Portions not equal to the other ſhares, ſhall have 6 
much of the ſurpluſage as ſhall make the Eſlate of all to be equal. 
If there are no Children nor legal Repreſentatives of them, one 
Moity ſhall be allotted to the Wife, = reſidue equally to the * 
f of 
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of K indred to the inteſtate in equal agrees and thoſe who repreſent 


them. No Repreſentatives ſhall be ited among ft Collaterals 27 
ter Brother's and Sifter's Children. And if there is no Wife, au 
ſhall be diſtributed among ſt the Children, and if no Child, to the 
next of Kin to the Inteſtate in equal degree and their Repreſenta- 
tives. 

By 1 Jac. 2. c. 17. Fa Brother or Siſter dies, each Brother and Sifler 
or their Repreſentatives have an equal Share with the Mother. 

Hence you 7 obſerve the Analogy between the Laws of the Ro- 
mans and the Laws of England, as to the Manner of Succeſſion by 
Law to an Inteſtate, and by 3 of the Bonorum · poſſeſſio, with the 


Collatio bonorum amongſt the Children ; and that our Laws are often 
rais'd upon a Roman Foundation, | 


Thus have I ſnewn how Things or Rights are divided, how t 
are acquired by the Law of Nations, by Occupancy, Acceſſion and 
Tradition; and how by the Civil or Poſitive Law, by Preſcription, 
by Gift, by Succeſſion, which was by Teſtament, (wherein I made 
ſome general Obſervations on Teſtaments, Teſtators, Heirs, Lega- 
_ Codicils) by Law to an Inteſtate, by Grant of the Bonorum- 

offeſſio. | | ; 
f m There are more Inſtances of acquiring by the Civil Law; but 
as they relate to Arrogation, 2 or the Grants of Freedom, 


I ſhall omit them as uſeleſs and obſelete — Thus much of Things or 
Rights, the Second Object. 


BOOK 


Chap. 1. Imperial or Civil Law. | 
BOOK Il. 
Of ACTIONS. 


* 


Of Obligations, Covenants and Comracts in General, the Foun- | 
dation of Actions. | 
HE Third Object of the Civil Law is Aion, by which is 
ſignified the Order of Judicature. For in the Word Action, 
the beginning of Judicature, Progre and End, is to be 
underſtood, as was before mention'd. 
That this third Object of the Law may be better apprehended, 
I ſhall ſhew in this Third Book. 1. The Nature of Obligations, Co- 
venants, and Contracts in general, which are the Foundation of 
Actions and Judicature. 2. The Nature of Obligations from Con- 
tracts in particular. 3. The Extent of Obligations ariſing from 
ivate Treſpaſſes. 4. Of Obligations from publick Crimes, and how 
rimes are extinguiſhed. 5. And laſtly, In the fourth Book, I ſhall 
give an Account of Action ariſing from theſe Obligations, i. e. an Ac- 
count of the Order of Judicature. 
To give then an Account of Obligations, Covenants and Contracts 
in genera 
An Obligation is the Cauſe of an Action, and a legal Bond Of Obliga- 
or Tye, which compels by Attion to give or to do according to the Ro- =, 
man Law. But in general it is either Natural, Civil, or Mir. w 
1. A Natural Obligation is that which ariſes only from mere p. 46. ;. 
Natural Equity. By this Kings and the ſupreme Powers are bound 95. 
to one another, and to their Subjects. | 
A natural Obligation is EVectual or IneffeFual. | 
p Efectual, which though it is not foundation enough for an Acti-v D. 2. 14. 
on by the Roman Law, yet it may bar by way of Plea or Excepti- + 
on. 4 Wherefore if one is paid a Sum by miſtake, which was only « D. :2.6. 26. 
due in Conſcience, it ſhall not be recall'd if that claim is pleaded. '* 
 Sureties or Covenants may be made for the performances of ſuch 1. 3. 21. :. 
Obligations, as upon a #eted Promiſe, without Cauſe or a Conſide- 
ration. * Sroppage of payment, or Compen/ation to an Action, may D. 16. 2. 6. 
ariſe from it, may be pleaded. It may be * changed and 5 D. 46. 2. 1, 
; | er” I, 


— — 


* Obligatio eft Juris vinculum quo neceſſitate aſtringimur alicujus Rei ſolvendæ, ſecundum 
noſtre Civitatis Jura. I. 3. 14. pr. 

* Is naturd debet, quem Jure Gentium dare oportet, cujus fidem ſecuti ſumus. D. 50. 17. 
84. 1. | 

Quibus naturd debeatur, ii non ſunt loco Creditorum. D. 50. 16. 10, 

4 


* 
* a 
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fer'd into a Civil Obligation, or a Natural Obligation of another Spe. 
cies. . 
Ineſfectual, which has no Aſſiſtance from any poſitive Law, but 
„ P. 5. 3. 2. conſiſts merely in the Pleaſure and Conſcience of the Party. As 
T1. the Obligation to Gratitude, to return Gifts for Gifts; to“ pay the 
„hole Legacy to every one, when by the Law Falcidia the Heir 
* 2.40.7-3% may deduct a fourth part. * An Obligation not to take advantage 
of a Will, which wants ſome formal Solemnities to the perfection of 
ic. An Obligation to be Merciful or Liberal. "Theſe may bind if 
the Perſon pleaſes, but ſuch Actions cannot be forced from him. 
And the reaſon of this Policy which denies Actions to ſome Natu- 
ral Obligations or any Aſſiſtance at all (even ſo much as by Excep- 
tion) to others, is becauſe it leſſens the occaſions of Suits, and the 
Power of Judges over the Fortunes of Men; and becauſe it is an 
incitement to Virtue, by leaving ſome things merely to the Integri- 
ty of the People; for which there would be but little room, if 
Mankind acted in Obedience only to poſitive Laws. 
2. A Civil Obligation is that which owes its birth to the ſtrict- 
1.4. 13.1, neſs of a poſitive Law without Natural Equity. As an Obligation 
OW ariſing from a Promiſe made through Fear, Error, or Fraud. The 
Action is allow'd to be brought, but when that matter of Fact is 
ſhew'd by Plea or Exception, the Action muſt be diſmiſſed. Such 
» D.42. 1.56.15 an Obligation ariſing from .a * Sentence or Judgment, which is 
ſuppoſed true in Law, though really unjuſt. So a Deciſory Oath 
by conſent of Parties, or Confeſſion in Court is concluſive as a Ci- 
1 3. 22. vil Obligation, and preſumed to be true, tho' it may be falſe. Thus 
upon an Acknowledgment under Hand that a Sum of Money was 
receiv'd which was never paid; if an Exception is not made within 
two Years, it ſhall be preſum'd that it was received. Theſe are 
merely Civil Obligations, but muſt be of neceſſity allow'd as true 
and certain, that there may be ſome end of Examination and En- 
uiries. | 
Y 3. A Mixt Obligation is a legal Bond, having its ſtrength both 
from Natural and Civil Laws. Such are the Obligations from Con- 
tratts, from Treſpaſſes, and from Crimes; on which an Action or 
Proceſs is truly founded, and which are the proper Object of this 
part of the Law. Therefore this ſort of Obligation only was defi- 
ned by Juſtinian. Vide pag. 203. | 


In the Laws of England an Obligation ſignifies a Penal Bond. 


Of a Core. II. A Covenant ¶ Pactum or Conventio) is an d Agreement made 
nat by the conſent of two or more to give, to do, or not to do. 
. 2. 14. 


4. Becauſe it is of two or more, a © Teſtament or laſt Will cannot be 

D. 30.12. a Covenant. And a Promiſe to the Commonwealth, or a Yow 

+ in rn 3 God, is not a Covenant; for each is but the act of one Perſon 
3 

3. 10. 


eD. 50. 12. 2. A Covenant is either f ¶Nudum Pactum) a Nude Covenant, or 
f D. 2. 14. 7. a Contract. ö 


1. A 


— 


d Pactio eſt duorum pluriumve in idem placitum Conſenſus. . 


Quid tam congruum Fidei Humane, quam ea que inter eos platuerunt, ſervare, D. 2. 14. 
I . Pr. N 


— En N * — 
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1. A 8 Nude Covenant is that which is barely an Agreement, C. 4 65. 27. 
which hath no certain name in the Law, nor cauſe nor conſidera- 
tion of its making. As when it is agreed between us that I ſhould 
give you my Bondman Pampbilus, and that you ſhould give me 
Stichus; or that I ſhould give you an Horſe, and that you ſhould 
draw my Picture, without proceeding any farther to give or deliver, 
but reſting only in the diſcourſe. of it. And tho” this agreement is | 
drawn into > Writing, it is not the leſs a Nude Covenant, for W rit- D. 2 14.7. 
ing cannot change the nature of it, neither can Writing amount to '* 
a a cauſe or conſideration of the agreement, but it is only made uſe 
of for i proof. | | N ID. 22. 4. 4. 
k Nude Covenants in general have their effect by Plea and Excep- D. a. 14-7. 
tion only, not by Action; yet for ſome particular reaſons the Ro-“ . 
man Law in two Caſes hath granted Actions upon a Nude Cove- 
nant. | | 
Firſt, When thoſe Nude Covenants are made valid by a particu- 
lar Law, and for that reaſon are call'd |! Pa Legitima. Of this D. 2. 14. 6. 
nature is the Covenant concerning ® Gifts where if one ſays by C. 8. 5. + 
Words of the preſent time, I give you a Hundred Crowns, the Empe- ** 
ror 7uſtinian by a particular Law hath granted an Action for them; 
but if the Words denote a future time, as I ui give, Sc. no A- 
ction can enſue, a but the Law remains as it was before. Such is" c. 7: 62. 
the agreement for Intereſt of Eight per Cent. allow'd to Bankers by 32. 6. 
a o Novel 9 becauſe of their great uſe to the Publick, Nor. 136. 
and the hazards they run, though no particular mention of Intereſt 
was made, and though ſuch Intereſt is not allow'd in other Caſes. 
Such is the Covenant of forgiving and ? releaſing an Action of In- p, .“ 
Jurys Sc. which is expreſly confirm'd by the Law of the Twelve 
ables. Alſo an agreement by 4 Stipulation, * Acceptilation, or an D. 2.14. 
Obligation by Writing. [Vide. chap.4] / 4 . 7 _- 
Secondly, An Action may ariſe upon a Nude Covenant, which is 
added to a real Contract made upon a good Cauſe or Conſidera- 
tion, and it is called Pactum adiectum. For example, he that ſells 
is bound of, Courſe to. warrant the Title ro the Buyer, but he is 
not bound to give a Surety. or Bondſman to ſecure that Title. If*D. 21. 2. 37. 
it is agreed (ex incontinenti) in the very at of making the Bargain, 
that the Seller ſhould give Surety. or Bondſman, this agreement ſhall 
be lookt upon as part of the Bargain and Purchaſe, and the Buyer 
ſhall force the Seller upon his Promiſe to give ſuch a Bondſman ac 
cordingly. Yet if that Promiſe is made ex intervals) * after the D. 2. 14. 7. 
agreement of buying was perfect, the Buyer hath no Action upon? 
it. 5 ö | 


o 


/ 


The Romans only made à diſtinction between a Nude Covenant and 
Ripulatign, requiring a certain ſolemn form of Words to make ſuch 
4 Covenant effettual, and giving an Action upon account of the Sripu- | 
lation not upon the Covenant, The u Canon Law from natural Equi. — 4 
ty and r direfts that it ought to oblige, and that a Nude 
Covenant does create an Action. And fo by Cuſtom « Nude Covenant 
ſeriouſly made and with deliberation 1s $204, and has the force of a 

788 Stpu- 


* . — * * . = 4 * 5 * . - 
1— — — 
— ____ 


* Nuda patio Obligationem non parit, D. 2. 14. 7. 4 | 


— | 
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them, which /t it void in 
Bad. LAB. 2 2 1% whom A Promiſe of @ 7 


Stipulation in our Neighboaring Nations. Groenw. de Legibas Ab- 
rogat. in 1. 16. Cod. de Pactis- Vinaii Comment. in Lib. Init. 3. Tit. 
14: F 2. num. 11. 7 Ei | 
It it not mich argwed in the Laws of” England whet diverſit 

there is berweth 4 Covenant, 4 Contract, Promiſe, Gift, Loan, — 
Pledge, er 7 or Coticord, r. Fir there 4 Nude Covenant 
it Where 4 Maw males 4 Gift, Bargain, of Sale of bis Goods or 
Lands, «withowt any certain rerumpence — or recoverable by Attion 

to and Conſtience. Dr. & 


E 
is made, undergoes any charge or buſineſs and hath perform d it by 


reaſon of that promiſe, he hath his Attion, for it is not a Nude Co. 


1& 2. 


venant. (©.00.). An Obligation or Bond is go withous a conſide- 
ration; but 4 ſiviple Note in Writing is not good. [Vide antea p. 
170 ] \ | EM 


P. 2. i4.9. A Contratt is an Agreement upon & Canſe or Conſideration, git 


ing an Action to forte s performance. It is divided into proper ind 
improper Contratts. [ide chap. C.] 

A true proper Contract is alſo of two Kinds; One hath a ſpecial 
particular Name and a Cauſe and Conſideration of its making ; and 
One hath not a purticular name but hath a Cauſe to ſupport it. 
The flrſt is call'd a Nominare Contract, the ſecond Iunominate. 


© Nominate Conttacts have acquired a ſpecial name from their fre- 


x D. 19. 5. 5. 


quency of being made uſe of in Commerce, and becauſe the nature 
of them is fo well underſtood, without any particular deſcription, 
that the bare natming the Contract gives a ſufficient information. 
Theſe infer a mutual Obligation, have a certain formal Action 

annexed to them. ys i 

Innominate Contracts are thoſe Contracts which want a ſpertal 

Name, and have no certain form of Action to recover, but an A- 
tion of the Cafe, ot in fuctum preftyipris verbis, Innominate 
Contracts ate deſcrib'd * four ways, viz. Do nt des, under which 
permutation or exchange may be comprehended, Do ut. factas, Fa» 
cio ut des, Facio ut fatiat. Which deſcription alſo comprehends 
Nominate Contracts. Theſe general Terms are made uſe of, be- 
cauſe there are thore Things than Words to ſs them, and 
thetefore they cannot be brought into a better method. 1 1 


We need not nuch in/f upon the diſtinct ion vf Nominate and Inno- 
minate Contracts; for the Moderns av wot make uſe of the particular 
names of the Contratts in their Suits, or the ſolemn forms of Action: 
at this Day. Groenw. de Legibus Abrog. 1n Inſt. Lib. 4. tit. 6. 


A Contract muſt have a Cauſe or Gonſideration whether it hath 
a name or not. I do not mean a final or moral Cauſe that moved 
ot petſuaded to the Agreement, but by a Cauſe or Conſideration, 
I mean ſomething which conſiſts in giving or doing by one of the 
Parties, in purſuance of the Agreement. ET "LOVE 


e 


Contractus eſt Conventio, habens certum nomen vel cauſam ſui natura Obligatianem ad a- 
gendum efficacem producens, D. 2. 14. 7. 1 & 2. | 


7 
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y Others, define a Contract to be an A 

whence an Obligation ariſes on both fates, and that it cannot bes 

a Conttact unleſs it is aur chu Mum, but this is not folid; for 2 

Mut uum and Stipulation are Contracts where one Party is ny” 

under an Obligation, and where an Action lies but oft one Ade. 

I rather think it to be call'd a Contract, beeauſe after matty Debates 

the affair is contraFed into an Agreement between the Patties. 1 80 · 2. 1% Bis 

the word Pax ariſes from Paitwn. 


In every Contract the Subflawee, the Nature and the Artidental 
parts of it may be confider'd. 
1. The Sabfence of a ContraR is its Eſſence, and is that without 
which there can be no ſuch Contract, as in buying and felling there 
mutt be Conſent, Goods old, and n Price. In Society Confent, and 
a Communion of Goods: In Sri queſtion a att anſwey, 


pulat ion, 4 
& c. which Eſſentials cannot be omitted by * 

2. The Natare of a Conttect is that which is — implied in 
ſuch a Contract, as it is implied in the nature of Jak, that you 
ſhould warrant the Title of the thing fold. This may be — 
or omitted by Covenants. | 

3. The Actidental parts of a Covenant, are thoſe which are hei- 
ther of the . WS or the nature of the Contract; as when it is 
agreed that in and felling the Sale ſhould be upon Condi. 
tion, Or that the Commodicy ſhould not be deliver d till a cerrain 


Ibid. 


You will often meet with the diſtinclot or Contracts into thofe 
that are bone fidei, and firitFs Juris: but it means no more than 
that /ome Contracts are plain Honeſty and erer 
and that they include ſeveral things, tho not ex expel mention'd ; 
and that ozhers ſtick cloſe to that Thich i is expreſly agreed on. 

C_ Rules ought to be obſerv'd in the — of Con- 
tracts 

b The Agreement in « Contract is the Law of it. vp. 16. 3. 

The beginning and conſideration of every Contract is to be 1-6. 
conſidered. e 

{If the Senſe of the Contract is obſcure, That Senſe muſt be p. 50. 17. 
followed which is moſt likely and probable, or moſt enn to 14 
common Practice. 

In doubtfull Cafes the mildeſt laterpreration i is the ſafeſt. «D. 50. 17. 

All parts of the Contract ought to be explained, the one by the 5 
other, and regard ought to be had to the Preamble of it. * 


at 34- 0: 
If 
_ — ö a 

Sn ultrd citrigue Obligatio. D. 50. 16. LR 

* ContratTus legem a Conventions accipiunt. 'D. * % t. 6. av, 208 

© Uniuſcujusque contractus initium ſpectandum eft, & cauſa. D. 1 7. 1. 8. 22 _ 
ol imtio convenit. D. 50. 17. 23. Cue Rei poi pars Primiipium 

42 ob ſcuris inſpici ſolere qued verifimilius of, aut quod plerempue feri fol. D. 30. V. 


114. 
* Semper in dubiit benigniora preferends. D. 30. 17. 66. 
In re dubia benigniorem interpretationem fequi ron minus juſtius tft, quam turn, D. 0, I7. 
192. 1. Semper in obſcurn quod minimum oft former. D. 30. 17. 9. aur 20 fund 


minimum habet iniquitatis. D. 50. 17. 260. 


Plerumgue ea que in prefationibus conveniſſe nur, etham i in flipulationibus repeti- 
fa creduntur. D. 45. 1. 134. 1. 


— From: b. cond. | 


Fol 


r 
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8 D. 50.17. 


50. 17. 92. 


h D. co. 17. 
by. 50. 17 


iD. 45. 1. 
8. 18. 


. 2. 14. 39. 


kD 50. 17. 
110. 3. 


8 If the intention of the Parties does evidently appear, the Inten- 
tion ought to be follow'd rather than the Wordt or literal Senſe; 
and ſometimes regard ought to be had to the Cuſtom of the Coun- 
trey. | | | 

ir the terms of a Contract are equivocal, that meaning ought to 
be followed which relates to the ſubject of the Agreement. | 

i Interpretation ought to be in favour of him that is to be ob- 
liged by the Covenant. For he that is obliged may be preſum'd 
that he deſigned to perform the leaſt. And it was the other's fault 
that he did not expreſs himſelf in better terms. Noa 

k If an Agreement is in the disjunctive, he that is to be bound 
hath his Election. att v4 | 

! Sometimes conjunctive words are to be taken disjunctively, 
where the Senſe leads to it. | - or | 

Thoſe Expreſſions which cannot be underſtood in any ſenſe 


. ought to be n rejected, as if they had never been written. 


2 Superfluous words do not make a writing void. 
o Expreſs words ſometimes are prejudicial, which, if omitted, had 


done no harm. 


v If the Error of the Notary in writing is apparent, the Contract 
ought to be ſupported. 1 10, 1 
An all Contracts, where no Day of performance is added, the 
performance ought to be preſently. = 
r He that is to pay or deliver, is in no Delay, till after the laſt 
moment of the Day appointed. " 202 
A time is fixed for the ſake of him that is to be obliged, 
© No one ought to be anſwerable for inevitable Accidents, unleſs 


he enter'd into Covenant to ſtand to them. 


Every 


* In ambiguis orationibus maxime ſententia ſpectanda eft ejus qui eas protuliſſet. D. 50. 17. 
96. In Conventionibus contrabhentium voluntatem potius quam verba ſpectari placuit. D. 50. 
16. 219. I 

4 in Stipulationibus & in ceteris contractibus id ſequimur quod addum ęſt. Aut fi nom 
appareat quid actum eft, ſequamur quod in Regione, in qua attum eft, frequentatur, D. 50. 
17. 32. | | | 

bd Duoties idem ſermo duas ſententias exprimit, ea potiſſimum atcipiatur que rei gerendæ ap- 
tior /t. D. 50. 17. 67. aties in Stipulationibus ambigua Oratio eſt, commediſſimum eſt id 
accipi, quo res de gud agitur in tuto fit. D. 41. 1. 80. | | 

n Stipulationibus cum guæritur quid attum fit, verba contra Riipulatorem interpretanda 
ſunt. D. 45. 1. 38. 18. Pattio obſcura vel ambigua Venditori & qui locauit nocere placet, 
in quorum fuit poteſtate legem apertius conſcribere. D. 2. 14. 39. — 

* Ubi verba conjuntta non ſunt, ſufficit alterutrum eſſe faftum. D. 50. 17. 110. 3. 

1 Conjunttio nonnunguam pro disjunttione accipitur. D. 50. 16. 21, | 

m Quæ ita ſunt ſcripta ut intelligi non poſſunt, perinde ſunt ac ſi ſcripta non eſſemt. D. 50. 
17. 73. 3. $i. | 

Non folent que abundant vitiare ſcripturas, D. 50. 17. 94. Que Dubitationis tollendæ 


cauſa contractibus inſeruntur, Jus commune non lædunt. D. 50. 17. 81. 


o Expreſſa nocent, non expreſſa non nocent. D. 50. 17. 195. | 
v $i Librarius in tranſcribendis Stipulationis verbis erraſſet, nihil nocet. D. 50. 17. 92. 
4 In omnibus obligationibus in quibus dies non ponitur, preſenti die debetur. D. 50. 17. 14+ 
r Totus dies arbitrio ſolventis tribui debet, I. 3. 16. 2. | 
In Stipulationibus promiſſoris gratia tempus adjicitur. D. 50. 17. 17. 
t Dug ſine culpa accidunt, d nullo præſtantur. D. 50. 17. 23. | 

| I 18 | 
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| «Every thing may be diffolved by an AR contrary to that which: 30. 17. 
at firſt made it. 
No one can do an AR to Hmſelf; as one canhot mortgage 010 50. 17. 
himſeif, or buy, Sc. what is his own. 


*The Agreements of private Perions are not valid, if ny 40 ˙2 * D.g6. 17. 


derogurory ory to the -publick Intereſt. 9. 1. 
oſe that do Tmiltake do not conſent. 50. 2. 
What is prejudicial to the Purties c is prejudicial to 1 


their Heirs or rs. | bs my 
No Man is cheated that knows it and conſents to it. 1 50. 17. 
b An Obligation to perform what is immpoſlible is void. 85 30. 1 


< He that is to beat the loſs of any thing, ought to receive the , 
Profits of it. 


30. 17. 


with, his State and Condition. 
e An Agreement to cheat is not valid. P. 56. 17. 
No one ought to enrich himſelf by doing injuſtice to others. 3% 10 
* No Man ſhall take a Benefit of his own wro gon wronk "70 
2 Contracts againſt Law and good Manters 

ve 
b No one ought to be ſuffered to act againſt his own Agtement. 
i If ofie confirms — has been done in his name, He * be e- 1p. 50.17. 

ſteemed to have Commiſſion for it. 60. 

The ſolema Contracts cannot be altered by 

greement, tho' the- 2 Cirrumſtances muy be alter 


8 — WG. a 368 3», A CICIER FI | aa * „ 


ans ge Jae entrant e e, ee D. 12 
Onmia que jure contrahuntur contrariv jart pertunt. 
modis obligamar in tntrarium Atfis libefamar & cum 111. i God a-, i fob 
trarium attis amittimus. D. 50. 17. 153. 

* Neque pignus, neque depoſitum, nequt precarium, neque emptio, neque locatio rei ; ſos 24 
tert poteſt, D. 50. 17. 45. 

* Privatorum conventio Juri publics non derogat. D. 50. 17. 45. 1. 
-----Utilitas publica prafertur contrattibus priuatorum. C. 13. 63. 3. 

Non videntur, qui errant, conſentire. D. 50. 17. 116. 2. In — Rebus que Do- 
minium tranferunt, coiicurrat oportet Aﬀffettus' er utraque partt dntrabentiuf. B. 44. 7. 


55. 

* Qued ipſis qui contraxerunt. ollat, 2 fuccaſſoribus drum „ D. 50. 17. 143. 
Non debes melioris Conditionis efſe quan auc ror Mets. D. $0. 17. _ a 

* Nemo videtur fraudare cos qui ſciunt & conſentiunt. D. 50. 17. 

d Impoſſibilium nulla obligatio eff. D. 50. 17. 195. Ea - ﬀu ts vel 
que in rerum natura non ſunt, pro not adi, habAitur. D. 50. Gra: 135. 5 50. 


17. 182 & 188, 
© Secundum naturdm #ft commoda Rei eum ſequi uf in 8 
* 17. 149. 


contra. D. 50. 17. 10. Ex e e . 77 ee 
© Oui cum alis contrabit vel eff, vel eſt drbet, aum ignarus conditions qu. D. 80 17. 


19. 


* Non valet fi canvenerit ne Dolus prafi#tuf. D. 50. 1). 2 

J nw e 1 e e A DOA an dam ben? DeuHlveni. D. 50, 
17. 80 -- 

* Nemo er ſuo delito metiorem ſuom Conditloneth farere get. L D. 56. ry. 134. 1. 

© Patta que turpem cauſam continent front funt ay 27. K 

b Nemint licet gs acta fua venire & contrahentes 2 . 4. SES 
iSi quis ratum quod geftum e, I. . grown; =o e t 4. 


Ratibabitio retrotrabitur & mandato 9 X. de f 
k Net ex priturir nec ex: feln Fire priv . 
guamvis obligatianum cauſe . poſſunt imme — ip/o — by . $0, 17. 27. 


d He that contracts with another, ought to know who he deals 15 50. 17. 
19. 


not to be obler⸗ e 


284.35 


i 
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z D. 50. 17. 


a PD. 4. 4. 17. 
16. 4. 
b D. 50. 17. 
116. 1. 


ceived ſo much Money. 


where there is a different reaſon for it, or where the conſent is to 
be from a different Perſon. 


| there is the ſame reaſon for the one as well as the other. 


it. 


by p y Paying my Debt. 


his defence. 


have been made, as well as from preſent Profit. 


A legal Contract may continue in force, tho” a \ Caſe afterwards 
happens from whence it could not commence. | 


m A Debtor is rather to be favoured than a Creditor. 


" Creditors upon good conſideration ought to be paid before thoſe 
that claim by Gift, Ge. 


* He that has been forgiven a Debt may be ſuppoſed to have re- 


o It is one thing to /e. and another thing to confent to. { ſale; 


He that may alienate may conſent to the Alienation, where 


He that may give a thing, may ſell | it, oO a particular Law 
forbids it. 


* No one takes away a thing by force that oo the full price of 


t The Creditor of my Creditor cannot make a demand of me 


that delays to pay what is due, pays leſs than is due. 
He ceaſes to be a Debtor that has a good Exception or Plea in 


x He does not delay Payment who is willing and urgent to try 
the Right. 


! The Creditors are not defrauded if a Debtor does not improve 
his Eſtate, but when he alienates a part of it. 


He is defrauded who is hinder'd from Advantages that might 


* In bu uying and ſelling the Law of Nations connives at ſome cun+ | 


ning, and over-reaching in reſpect of the Price. 
he No one 1s ſuppole to be deceived while he acts according to 
aw. 


The 


Non eſt novum 17 gue ſemel & utiliter conflituta ſunt, durent, licet ille caſus extiterit, d 
quo initium capere non potuerunt. D. 50. 17. 85. 1. 


n Favorabiliores Rei potius quam Aclores habentur. D. 50, 17. 38. 
— Cui damus Actiones, eidem exceptionem competere multo magis quis dixerit, D. 50. 17. 
15 6. 1. 

. In re obſcura melius eft fevere repetitiont quam adventitio lucro. D. 50. 17. 41. 1. 

0 Fi quis obligatione liberatus fit, poteſt videri cepiſſe. D. 50. 17. 115. 

P Aliud eft vendere, aliud vendenti conſentire. D. 50. 17. 26. 

4 Cum quis alienare, poterit & alienationi conſentire. D. 50. 17. 165. 

* Cujus eft donandi, eidem & vendendi & concedendi jus eft. D. 50. 17. 163. 

Nemo prædo qui pretium numeravit. D. 50. 17. 126. 

Nemo ideo obligatur quia recepturus eſt ab alio quod præſtiterit. D. 50. 17. 171. 

* Minus ſolvit qui tardius ſalvit. Nam & tempore minus ſolvit. D. 50. 16. 12. 1, Plus 
eſt flatim dare, minus eſt poſt tempus dare. I. 3. 20. 5. 


Deſinit Debitor eſſe is gui nactus eſt exceptionem juſiam, nec ab equitate era abhoren- 
tem. D. 50. 17. 66. 


* Qui ſine dolo male ad Judicium provocat, non videtur moram facere. D. 50. 17. 63. 
Non 2 Creditores cum guid non acguiritur d Debitore, ſed cum guid de bonis Ami- 
nuitur. 59. 17. 134. 


* Generaliter cum de Fraude diſputatur non quid habeat Actor, ſed quid per Adverſarium 
habere non potuit, con ſiderandum. D. 50. 17. 78. 


n pretio emptionis & venditionts naturaliter licet contrabentibus ſe circumvenire, D. 4. 4. 
16. 4 s | 


Þ Non capitur qui Jus publicum ſeguitur. D. 50. 17. 116. 1. 


— 


Chap. 2. Imperial or Civil Law. 211 


*. wel. - . «% . - © = =# 


K. The ſame thing cannot be demnatided twice of the ſame Perſon © D. 50. 17; 
by, virtue of the ſame Obligation. 57. 


d [n Contracts the Heir is anſwerable for the Frauds of the docket 4 D. 50. 17. 


ed, where there is a Covenant to bind him. | 153 
*No one can have a, Title by the Fraud of another that aQts for D. 56. i7. 
him. | 49 
F Fraud 1s not to be judged of by the event only, but alſo by the « D. 30. 17. 
efign. + 79. 
e who is perſuaded that he has a Right, ma be guilty of a D. 50. 17. 
Millake. and not of Deceit. . , MN IN . 


h He that promiſes to pay muſt have ſo much time allow'd a 
payment, as the diſtance of the Place, or the nature of the Thing ; 
promiſed does require 

i A Madman cannot contract at all, no not with the conſent of D. go. ij 5. 
his Guardian; but a Minor above ſeven Vears of Age may contract 
by himſelf, where it is to his own Advantage; and in all Caſes with 
the conſent of his Guardian when he is above that Age. 

Thus of Obligations, Covenants and Contracts in General. 


"IR 


CHAP. II. 


Of the Nature of Obligations from — in Patti ” ar, and 


firſt from a Thing done, and therein of Matuum Commo- 
er Here and Pignus. 


Said a Contract was ether a True and a propet Contra, x = 
Duaſe 7 and i improper Contract, z. e. ſomething of that nature. 

True Nominate Contracts are ſubdivided into k four Species of « L. ;. 14. 2. 
Obligations. 1. Ex Re, from a Thing done. 2. Ex verbis, from 
Words. 3. Ex Literis, from Writing. 4. Ex Conſenſu, from Con- 
ſent. Of the firit in the preſent Chapter, and of the others in the 
three following. 

From a Thing done, an Obligation is contracted, when ſome- 
thing given or done upon a previous conſent induces an Obliga- 
tion. 

Innominate Contracts are alſo comprehended under this Deſcrip- 
tion; but becauſe they are Infinite in their natures, I cannot bring 


them 


: 
MC — "4 1 * — 


© Bona fides non patitur ut bis idem exigatur. D. 50. 17. 57. . concurrunt plures 
Attiones ejuſdem rei nomine, und quis experiri debet. D. 50. 17. 43. 1 

* In contractibus quibus Doli preſiatio vel bona" fides ineſt, Heres in ſelidum tenetur. 
D. 50. 17. 152. n contractibus 222 ex dolo eorum quibus ſucceſſerunt, non tantum in 
id quod pervenit, verum etiam in ſolidum tenentur. D. 50. 17. 157. 2. 

© Alterius circumventio alii non præbet actionem. D. 50. 17. 49. 

Fraudis interpretatio ſemper in Jure Civili non ex eventu duntaxat, ſed ex conſilio guo- 
gue confideratur. D. 50. 17. 79. 

Nemo videtur dolo exequi, qui ignorat cauſam cur non debeat petere. D. 50. 17. 177. 1. 

* Nihil peti poteſt ante id tempus quo per rerum naturam per ſolvi poſſit. D. 50. 17. 186. 

iln  negotiis contrahendis alia cauſa habita et Furioſorum, alia corum qui fart  poſſunt, 


quamvis Actum rei non intelligerent. Nam Furioſus nullum . n pateft : pu- 
pillus omnia Tutore authore agere poteſt. D. 50. 17. 5, 
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them into any order. I ſhall therefore only deſcribe (accordi 
to the ordinary Method) the Nominate and Common Contract 
which are Four. | | 

1. | Mutuum (a Loan ſimply ſo call'd quod de meo Fun frat) 


It hath no one particular name in the Engliſh Language. 


is Contract introduced by the Law of Nations, in which 4 Thing 
that conſiſts in weight (as Bullion,) i» number (as 7 in med. 
fare (as Wine,) is given to another upon condition that he pull re. 
turn another thing of the ſame Yuantity, Nature and Value u 
demand. More than Conſent is required, for the Thing, vun. Mo- 
ney, Wine, or Oil ought to be u actually delivered, and more than 
what was delivered cannot be repaid; but leſs may be repaid by 
Agreement. This Contract forces men to be induſtrious and 
motes Trade, and for this reaſon it may be 1 charity to 
than to give. ® Creditum is a more general Word. Nr 
In the caſe of Money, v Silver may be repaid for Gold, unleſs the 
Creditor is to be damnified by it; for it ſhall be underſtood to be 
the ſame kind of Money when it is of the fame Value. * 


But in ſeveral Nations the Creditor ſhall not be forced to take 4 
reat Sum in the ſmalleſt Coins, for it looks like Spite and Vexation. 


z7roenw. de Legibus Abrog. in Dig. 46. 3. 99. 


What if the value of Money riſes and falls, muſt we follow the 
Value of it at the time of the Contract, or at the time of the Re. 
payment? Or muſt that Payment be according to the Intrin/ih 


value of the Coin receiv'd, or according to a new Extrin/ich deno - 


mination? I think in ſtrict Juſtice that the Payment ought to be 
according to the 4 Intrinſick Value, though for the fake of Trade, 
and in Obedience to the Laws, a Judge ought to decree that the 
Extrinſick Value ſet on the Coin by lawful Authority, ought to be 
receiv'd in Payments. . 0; 
The Repayment muſt be of another thing of the ſame Quantity; 
Nature and Value; for if Wine for Oil, for Corn for Wine is return'd, 
it is not a Mutuum but Exchange, or that innominate Contract, 
which we call Do ut Des. yr account Bread, Fleſh, Fiſh, 
Sc. delivered out by weight (but according to number) may be- 
come a Mutuum, for the ſame Quantity and Quality may be return d. 
Therefore living Creatures as a flock of Sheep (though they may 
be number'd) cannot be the Object of a Mautuum, becauſe the ſame 
Quantity and Quality cannot be return'd; and if ſo many in num- 
ber ſhould be reſtored, more or leſs in value would be 1 And 
as another kind ought not to be repaid without the Confent of 
the Creditor, ſo the Creditor is not bound to receive his Debt im 


a _ Parcels, 


'F 2 * * * * 
— 


1 1 eft contractus in iis rebus conſiſtens que pondere, numero & menſura 4 ＋ 
' quod ita dalur ut non codem, ſed alia cjuſom Nature & qualitatis, reddatur. 7 3, 72 


15. pr. 

* Creditorum appellatiane non Hi tantum accipiuntur gui pecumam crediderunt, 2. 
quibus ex gualibet cauſa debatur. D. 50. 16. 10 K lr. rbitr inrelligitur in, d guo. 
bits exigi aui pate. D. 30 16. 106 bens 

1 


— — 
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—— 


G 


3 1 


time. 5 | RX | | Wi nan 
A Mutuum by the Civil Law is a Contract without reward, and 
admits of no recompence in its nature, and if V/ and Intereſt is 
agreed upon, u that ariſes from a diltin& particular 
uſtom of the Co 
mote Charity to thoſe that Wanted; but if any one would make 
advantage of the TROY of any thing which he poſſeſſes, the Con- 
tract of Buying and Selling of Exchange was for his purpoſe; ind 
if he would make advantage of «ſing the Goods of which he was 
Maſter, letting to hire and hiring was the proper Contract for it. 
It is the nature of theſe Contracts, not of a Marabm; to be foun- 
ded upon Price or Reward. And if one would alienate his Pro- 
perty without Price or Recompence, Giving is a propet way; 
and if he would part with the Uſe only gratis where the ſame 
thing in Specze was to be return'd, then Commodatum; but Where 
the ſame thing in 4rd is to be return'd, then Matnum is the ſuit- 


able Contract. But if either for Gommoduta# or Matunm, a Re- 


ward or Intereſt is originally agreed to be paid together with the 
Principal by particular Bargain, it ſeems contrary to natural Juttice: 
For he that borrows Money; Gr. muſt pay intereſt for its though 
he gains nothing by it, which is to give etrtam Profit to the 
— — whereas the Borrowet himſelf may have nothing but cef- 
tain Loſs. And this is fo far true in right reaſoningy that it is con- 
trary to Juſtice that the Lender ſhould have Intereſt, though the 
Borrower made Profit of the Money 
and the Borrower ran a riſque of loſing all; when the Bender w 
in no danger of loſing the leaſt part. All this is to be underſtood 
if the Borrower pays within the time 
in his Promiſe then it is fit the Creditor ſhould be allowed his Da- 
mages after a Demand. * But 
Intereſt to be endured. Letting to hire and hiring for a Vier hath 
Juſtice to ſupport it, for if he that hires is hindred to make uſe of 
the thing by ſome inevitable Accident, or if the thing hired, is loft 
or periſhes by chance, he that hires will be relieved from Payment, 
for the Price was intended às 4 Recb | 
tage; whereas in lending of Money (if Intereſt is paid of heeeſſity) 
the ſame Sum and lntereſt muſt be return'd, though the Prinvipet 
is loſt at the ſame time without any Fault or Neglect of the Borfows 
er. Conſider therefore that tho you ard not forced tu lend Moe 
ney any more than to give, yet if you once lend or give (nνεν . 
ing to the nature of ſeveral Acts) it muſt be without Redompends; 
otherwiſe it is not Lending of Giving, but ſome orher OCeftract 
which has not yet a certain name. DJ 10 L191 


tent; for that was — = 
a 


appointed o fbr if he'fiils » 


e for fone real Ad on- 


4 2 | | 4 A t D. 22. 1. 
parcels, but may inſiſt upon the Payment of the whole at one b: 22 


Bargain or by = D. go. 16, 
For this Contract was contrived to pro- 12% 


C. 22. 1. 32. 
upon no account is Iatereſ upon -e . 32. 28. 


Dye or Intereſt is ſomething of the ſame kind with the Princi- C. 4. 32; 
pal and added to it. in Pravtice- it ib divided (r.) Into Lurralve 28. in fn. 
at 


ereſt, when it is paid where there his been nd Advantage mide 
by the Debtor, and no Delay or Deceit in him. 


3 This 
— erred 


 * Minus folvit qui tardius ſolbit, nam tempors minus ſolvit. D..50: 16; 12, i. Plus 
aliquid flatim dare, minus eft poſt Tempus dare; E 5. 20. g. Sed minus falattum i 
tur, etiamſi nibil eſſet ſolutum. D. 50. 16, 32 "oF 1. 


„ 4 4 1. —_ 


— 


— — 
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| | — 
: 8 4.32. 26. This is condemm d by the * Civil and Canon Law. 

h , | 


',, Or (2.) * Compenſatory, which is given where the  Mutuam has 
been advantagious to the Debtor, and diſad vantagious to the Credi- 
P. 22.1-1. tor, that he was not paid ſooner. (3.) © Tanitory, when it hath 
% been given for delay or breach of Truſt. We Be 
The two laſt are permitted by the Laws of all Nations, who call it 
Intereſt rather than Uſe. But in England all manner of Uſe, not 
exceeding 5 |. per Cent. is allow'd, 12 Ann. ch. 16. And conſiderin 
the #75 2 poſture of Trade, the allowance is unavoidable. In Hol- 
land they permit 8 per Cent. to ſome, and 12 per Cent. fo Merchants 
for a Tear. Grot. de Jur. B. & P. Lib. 2. c. 12. num. 22. 4 


10.4. 32 Twelve per Cent. is allow'd in ſome caſes; Eight, Six, Four, 

8880 and Two in other. But this does not extend to Aſecurations, or 

C. 433. 1. Inſurances at Sea, Sc. for there the Advantages may be greater 
and with Juſtice. And —— it might be good Policy to make 
no reſtraining Laws, but to ſuffer the riſing or falling of Trade to 
direct the Agreements for it. But it is fit that the Damages of De- 
lay, which we call Intereſt, ſhould be aſcertain'd either by Law or 
Agreement, otherwiſe there would be endleſs Controverſies, and 
Creditors would not fail to alledge extraordinary Damages upon all 
occaſions. | 

10. 4.32. 27., In a * Mutuum when the Intereſt is equal with the Principal, the 
Law will allow it no farther. a 


This ir not obſerv/d. Groenw. de Legibus Abrog in C. 4. 32.27. 


C. 432. 28. 8 Neither may the Intereſt be made part of the Principal (call'd 
Anatociſmus) to evade this Prohibition. 


The Practice here alſo is otherwiſe. Ibid. 


P. 22.1. 32. It is h Delay after a demand Judicially made or Extrajudicially ; 
C. 8. 38. 12. but if a i Day is added, there is no occaſion of demand; for it ſeems 
to be added upon no other account than to ſhew the day of Pay- 
P. 36-2-24- ment. k We muſt not conclude after this manner if a Condition 
only is added; for the Debtor may be ignorant of the fulfilling of 
that condition, tho' he cannot be preſum'd to be ignorant of the 
Day appointed. And tho' the Debtor is moſt frequently in delay, 
'D. 46.3 yet the | Creditor alſo nay be guilty of it, when his Money is of- 
RO er'd to him, or paid into the Court in his abſence. rg 


Would Men condemn only Lucrative Intereſt, and Uncharitable- 
eſs to Poor Perſons, the Juſtice of Uſury might be eaſily _ 
| k 8% } *. 


£ 
li 


23 — 


. Þ Mera fieri intelligitur non ex re ſed ex Perſona, id eft, fi interpellatus opportumo loco non 

ſolverit : Quod apud Fudicem examinabitur ; nam difficilis eft bujus rei definitis. D. 22. 1. 
32. Unicuique ſua mord nocet. D. 50. 17. 173. 2. Sed nulla intelligitur mora ibi pert, 
ubi nulla petitio eft, D. 50. 17. 88, Lui ſine dols malo ad Fudicium provocat nin videtur 
moram facere. D. 50. 17. 63. | | | 


. 
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Chap 1. Imperial or Civil Law. 
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$85. 


_ — 


for, and a Word might be 
modatum to make à diſlinct Contract. 


1f Money is lent to young Men of full Age (not Eniancipated) 
without the conſent of their Fathers, it ought to be conltider” 
whether the Money ſhould be repaid: And ſuch lending ought to 
have the ſame effeR, if the Obligation is diſguiſed under the ap- 
pearance of another Contract; as by a pretended ſale of Wares, 
which may again be ſold for Money. The Cheats of Uſurers grew 
to ſuch an exceſs in Rome, in reference to their Dealings with 


young Men, that the Senate made a particular ® Decree to reſtrain = p. 14.6. u 


them. 


Becauſe this is not prohibited by the natural Law, there is no 


ſuch direct prohibition in the Laws of England, or in any Coun- 
try of Europe, but the Fudge would do well to enquire (even 
after the Death of the Father) into the Motives of lending to the 
on, and to what purpoſes the Money was applied, that according 
ro the Circumſtances he may either ſupport or null the Contract. 
By the Divine Law Uſury was forbidden among ft the Jews them- 
ſelves, but not from a Jew to a Stranger, Deut. xxili. 19, 20. 


2. ® 4 Commodatum (i. e. cum modo datum, a Loan to be 2/84) is =1, 3. 15. 5: 


a Contract introduced by the Law of Nations, in which a rhing is 
granted gratis, and without Reward to another for a certain *U/e, 
upon condition, that after the uſe of it, The ſame thing ſhould be 
return'd in as good f igbt as it was when it was firſt delivered. 
© It may be either o 

Houſe or Land. A Commodatum differs from a Mutuum, becauſe 


here the ſame Perſon continues to be Owner, and becauſe v the » D. 13. 6. 
ſame thing is to be return'd, and not of the ſame Quantity or Qua- ** 5 


lity as in a Matuum. Therefore Things that periſh in the uſing are 
not Commodata. | 


They have different names in Latin, though nor in Engliſh. 


It differs from letting to Hire and Hiring, and from Itinominiate 
Contracts, becauſe it is granted gratis, and without Reward; and 
it is diſtinct from a Precarium becauſe that determines by the 
Death of the Owner, or by determination of his Will, aud is not 
granted for a certain Uſe and may be recall'd before it is uſed at 
all; but in a Commodatum otherwiſe; for though it was free for 
you whether you would lend or no, yet having agreed to lend, 
you ought to orm the Agreement. 7 

This Contra is of frequent uſe, and of abſolute neceſſity in So- 
ciety, for no one would | 
he had occaſion to uſe bur a little time, therefore. by agree- 
ment Men will often ſupply each other upon ſuch Urgencies... 

3 They may not only 


4 a x + © s 1 on 


a Commodatum eft contraftus Juris Gentium, quo, Re alicui ad certum ufur gratis concedi- 
tur, ut Hnito illo uſu eadem Res in ſpecie ruſtituatur. I. 3. 15. 26 e Wks 


nd out larger than Mutuum of Com. 


y or hire eyery Gy thoſe "things which 
an 


ings moveable or immoveable, as of an »D. 14. 6. 1 


end what is their own, but what belongs D. 15.6. 15: 
| ; $3 932 4% g to | 
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D. 13-6. 5. to other Perſons. The Perſon that lends has his Action for the 
4 returning of the thing lent, and for any great neglect committed 
* D. 13.6. about it, * for he may preſcribe the Rules of uſing it; and if it is 
17. 3. uſed in any other manner than agreed or intended, the Borrower 

muſt anſwer. a 8 

He to whom the thing is lent has his Action __ the Lender 

for Damages, either becauſe he recall'd the thing lent too ſoon, or 

| becauſe he lent him a thing that was vitious and faulty whereby he 

* D. 13.6. 22. has ſuffered; as a Horſe that was apt to kick, or * a Bondman given 

| to ſtealing, of which he gave him no notice; or becauſe be laid 

*D.13.6. 18. out neceſſary a Coſts about it. So that here are, mutual Actions 

8 and Obligations. 1 

The Thing lent muſt be uſed for that purpoſe for which it 

was borrowed, vor He to whom the thing was lent ſhall be anſwer- 

» D. 13.6. f. able for“ Chances, tho * inevitable. If the thing lent was employ d 

8. only for that uſe for which it was borraw'd (tho' it is the wor 

, Rid for the wearing) the Borrower is v not liable, as in the caſe of an 

7. Horſe borrowed to go to one particular Place; but if there is a- 

D. 13-6. 23. ny neglect, tho” never ſo ſmall, in the Borrower, he ought to 

make amends for all Damages, becauſe the Contract was made for 
his Advantage only. | 


Vide pag. 107. But ſee Exodus xxii. 14. 


Sometimes the Borrower anfwers only for Deceit or the Grof 

* D. 13. 6. 5. /e Fault, when a Thing is lent for the ſake of the Lender; as 
10. when I lend you my Horſe to attend me in my Journey, or Cloaths, 
Sc. to make up my Equipage. Sometimes the Borrower ſhall pay 
Damages only for a ſmall Neglect, as when the Lender and the Bor« © 

rower jointly invite a common Friend to Supper, and he comes by 

the Invitation of both if one undertakes to manage Affairs, and the 

Plate is ſtolen which the other lent for this purpole, (if he was guil- 

ty of the ſmalleſt Neglect, and did not act as a diligent and difcreet 

»D. 13. 6.18, Man ought to act, ) Þ he is to be charg'd with the loſs. Such care 
is required of things lent, that if a Fire happens in a Houſe, a Man 

© D.13.6. ought to endeavour to preſerve the thing lent to him © before his 
ed own Goods; for the nature of this Contract requires the moſt exact 
igence. 


Vide antea pag. x06, Concerning the Degrees of Negligence. 


The Borrower muſt bear all neceſſary Charges by ung; the thing 
4D. 13. 6.5. lent, as feeding or ſhoeing a Horſe that is lent, but not for *curing 
+ bas. u. any old Diſtemper which came without the fault of the Borrawer. 
*C.4.23-4 A Man © cannot detain what was lent under a pretence of Debt 
eD.16.3.1. 3. f Depoſitum is a Contrat? * the Lam of Nations, by. which a. 
I. 3. 15. 3. thing is committed to the Cuſtody. of one to be kept. without Reward, 
2 Condition that the ſame thing Shall be return d when. he that 

epoſites the thing ſhall demand it. It often happens that Proprie- 

tors or Owners are under a neceſſity of leaving their Goods private- 


ly 


8 : CST r 


* Depafitum 9 Cantractus Juris Gentium quo. ren aliaui gravis cuſtodionda:reliuquitar, ut 
eadem deponenti, quandocungus ili luburrit, rei D. 160 3. 1. I; 3. % 3. | 
| a 
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ly in the hands of Friends, either becauſe of War, Fire, Tumults, | 
Sc. (in which ſad caſes the Prætor made the Depoſitary pay * d- D. 16. 3. 1. f. 
ble for any Unfaithfulnes) or upon Sickneſs, long Journeys, . 40d 

this often happens to be without expreſs Agreement; ſo that Natural 
Juſtice obliges them to e and Care. He that uſes the thing 
depoſited, was * guilty of Theſfſft. 


* 


Vide poſtea, Of Theft.) 16 


And as it ought to be «/ed, it diſtinguiſhes it ſelf from Mutuum 
and Commodatum. It muſt be kept gratis, and return'd upon de- 
mand, and it may be, either, of things. moveable, as of Money, Jew- 
els, &c. or of things immoveable, as Houſes and Lands. 

If the thing depoſited Dames to many Perſons, it ought not to 
be delivered but when all the Parties are met together to receive it, / 
if it cannot be divided. | But if it may be divided, each one may p. 16.3, 1. 
receive his part upon claim. If one only receives his part, and the 36. & . 14. 
Depoſitary afterwards becomes inſolvent, he that hath received his 
part ſhall not be forced to divide it in k common amongſt the reſt; « c. , ,,.:z. 
for he alone ought to have the benefit of his care and diligence. 
The Depoſitary is not always obliged to return it to him that did 
depoſite it, if he afterwards knows who is the real Maſter. ' For p. 6. 3. i. 
if a Thief leaves the things ſtollen in his cuſtody, He is under no- 
Natural or Civil Obligation to reſtore it to him; but he ought to 
keep it ſafe till the title of it is determin d. If there is no cauſe of 
ſuſpicion, he ought to return it to the Perſon which did depoſite 
it, ® tho he was not the true Proprietor. He ought alſo to return „p. 16. 3. 11. 
the Principal thing depoſited, with the mean a profits which have « P. 16. z. 1. 
accrued ſince it hath been in his cuſtody. And this return ought 23. 
to be in the ſame o place where it was firſt deliver d. If any thing o p. 16.3. 12. 
is depoſited in a Cabinet, or under Lock and Key without ſhewing 
to the Depoſitary what it is, whether Money, Papers, Sc. the De- 
poſitary in this caſe is only bound to return the Cabinet lock'd in 
the ſame manner as he receiv'd it, without being accountable for 
any thing which is pretended to be contain'd in it. But if the De- | 
poſitary is inform'd with the particulars v contain'd in it, he muſt; p 6. 3. 
anſwer for every particular. .. 

4A Sequeſiration is 4 De F a Thing in Controverſy by two 4D. 16. 3. 6. 
or more in the hands of a third Perſon, upon Condition that he ſhall 
keep it ſafe during the continuance of the Suit, and at the end of it 
1 it to the Prion that has the Victory. This is contriv'd to 
prevent a multiplicity of Actions. | * B 36. 361 | 

In this ſenſe the word * Commendare and Commenda is uſed as well*D. 16.3. 24. 
as Deponere and Depoſitum. 116 | 

It is either Voluntary where the Sequeſtrators are named by the, p. 6. 3 1. 
agreement of the Parties, or Neceſſary, when it is directed by the 
Magiſtrate. 7 | | 1 6 10 

The juſt cauſes of Segueſtration by the Magiſtrate, are fear of 

4 | 6 K k Kk Dilapi- 


* J. 4. 1. 6. 


6 — 


— —_— 


4 Sequeſtre of Depoſitum quod a pluribus in folidum xertd conditione cuſlodiendum reddendum- 
gue traditur. D. 16. 3. 6. D. 50. 16. 10ĩc666ꝓk | | ot os ih 
* Commendare nihil aliud eſt quam deponere. D. 50. 16. 186, 
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Nen Infinite of the Book. 


P. 49. 1. 21. 


$. 
D. 2. 8. 7. 2. 


D. 2. 8. 7. 2. 


* C. 7. 53. I: 


Y D. 16. 3. 6. 


D. 11.5. 2. 
r. 
a C.3. 43. 1. 


b Ibid. 


© D.16. 3. 5. 


e Dilapidation or Deſtruction, ſuſpicion u of fi ht, (eſpecially in 
him that hath no immoveable Eſtate upon the place) or for Conte- 
macy in not appearing upon Citation. er 


By the Canon Law @ Man er Woman may be put under Sequeſira- 
tion and Cuſtody, when there is a- Controverſy or Suit depending, 
whether he or ſhe is married to that Perſon who commences the Suit; 


and this is done leſt the Defendant ſhould Marry any other in the 
mean time. c. 14. X. De Sponl. & Mart, N 


For the moſt part if * Caution or Security is given, the Judge 
ought to relax the Sequeſtration and reſtore all to its firſt ſtate. 
The Previous Requiſites to a Neceſſary Sequeſtration are Cita- 
tion, Proof of the Debt or Right, proof of Danger that you ſhall 
probably loſe your Right if a Sequeſtration is not granted, a ſum- 
mary enquiry into the cauſe, an oath of Calummy, &c. Indeed a 
Judge ought not to be forward in it, * for 'tis a fort of Execution, 


with which a Suit regularly ought not to be begun. \ 


The Office of the Sequefter (or of the Perſon in whoſe hands 
the Thing is depoſited) is to preſerve the Thing ſafe during the 
Suit, or to ſell thoſe Things that will otherwife periſh, to give an 
account of the Sequeſtration at the end of the Suit, and (if the 
Party cannot ſubſiſt otherwife) to allow him Aliment out of it, 
and the colts to carry on the Suit, if the thing ſequeſtred will bear 


it. 

Alſo a Depoſitum may be when a Wager is put into the Hands 
of a third Perſon upon an Agreement to play for Money, by throw- 
ing the Spear or Dart, by running, leaping, wreſtling, Cc. In which 
cales playing for Money was allowed; but where the Game was 
not for corporal Exerciſe, or trials of do js or of uſe in War, 
z then playing for Money was nor permitted, and all Securities for 
the ſame were made void; except when rich Perſons play'd for ve- 
ry ſmall Sums. 

And if any Money was paid, the Lofer or his Heirs might * ſue 
for it again, or the Governour of the place where it was loſt might 
claim it to be expended in ſome publick Work. 


Vide 33 H. 8. c. 9. 16. Car. 2. c. 7 & 9 Ann. ch. 14. 


The Depoſitary ought to return the thing depoſited, and pay on- 
ly for the Damages committed through < Deceit, or a gro/5 neglect; 
or it was deſigned to be no advantage to Him, but rather a bur- 
then. As to a © ſnall neglect, he that depoſited may complain of 
his own eaſineſs and inconſideration, that he ſhould put a Truſt in a 
Perſon that was not ſo cireumſpect as he intended. 


Vide ante p. 107. But fee Dr. & Stud. Dial. 2. c. 38. 


However he that depoſited ought to pay the Charges of the 
Cuſtody, and all other Expences. 


4. Pignus (a Pledge) is ſometimes taken for the Thing given in 
Pledge, ſometimes for the Obligation, and the Right which ariſes from 
it, and ſometimes for a Contract. A pledge creates a Contract by 


the 
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the Law of Nations, in whPth © & Thing 3s given by the Debtor to L 3.15.4 

the Creditor for Security of his Debt, aon condition that when the 

Debt is paid the ſame thing in ſpetie ſhould be retirnd. Trade 

cannot ſubſiſt or continue without Pledges, for amongſt Merchants 

Men are only valued and truſted according to their Riches and | 

Stocks: And tho the Trader is a Man of Vihcefirp<atd Integrity, 

yet good Intentions cannot always be ſufficient Security. 9 — 
s Pienus and Hypotheca are ſaid to differ in name only, yet pro- 2 D. 20. 1. 5. 

perly ipeaking 7':guus is of things moveable; Hypotheca of things 

immoveable, as Houſes, Lands, Sc. It is the nature of a Pigunt that 

it ſhould be deliver'd {> Pngno) by the hand to the Creditor, and “ P. 50. 16. 

the nature of Hypothecs that a Right only in the Houſes and Lands :, 

ſhould be affign'd. the Debtor himſelf ſtill remaining in poſſeſſion, © 


It may be of Things * Incorporeal, as of Debts; Actions, and o- C. 8. 17: 4. 
ther Rights; | | 


This is otherwiſe in the Laws of England fer à Choſe in Action 
cannot be transferr'd. Vide poſt. Of Actions. IO 


And of Things Corporeal; Of Things Moveable as well as Immove- 
able. | | __— | 


But the inconvenience is ſo great as to moveable Goods, that in 
France, and is other Foreign 3 at this Day they are no lon- 
ger a Pledge than they remain in the cuſtody and power of the Cre- 
ditor. Loix Civiles, Sc. Tom. 2. Lib, 2. Tit. 1. $ x. Groenweg. 
de Legibus Abrog in Cod. Lib. 4. Tit. 10. I. 14. 


A Pledge is either 1. Expreſs, or 2. Tacit. 2 

Expreſs is either Neceſſary by the Decree of the Magiſtrate; C. 8. 22. 1. 
when after Action commenced, Execution is taken againit the E- 
fate after the Sentence. | _—_ 


In England the Lands are affected from the time of ſigning the 
Judgment, the Goods from the time that the Writ of Execution is 
deltruver'd to the proper Officer. 29 Car. 2, cap. 3. And in France all 
the Eſtate is bound the day of the Judgment or Sentence if there is 
#0 Appeal. Art. 53. del Ordon. de Moulins 1566. Loix Civiles, &c. 
Tom. 2. Lib. 3. Tit. 1. $ 2. And even Promiſes under Seal bind 
the Eſtate as a Pledge upon Default after Demand, or Suit contes 
fed. Art. 92. & 93. del Ordon. 1593. Ibid. 


Or Voluntary by n conſent of Parties, which may be performed = D. :o. 1. 4- 
without Writing before three honeſt Witneſſes, an uw? aa being = C. 8. :8. 11. 
acknowledged before a publick Officer; ſo that Debtors hence have 

taken occaſion to antedate the Mortages of the later Creditors. 


Therefore in France, Holland, &c. Mortgages are always made 
in Writing before Notaries or publick Officers. Loix Ges, 50, 
| Om. 


es 
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1 Pignus eft contractus Juris gentium, quo res aliqua d Debitore Creditori datur in ſccurita- 
tem Debiti, ut ſoluto debito cadem Res in ſpecie reſlituatur. — Fruttus Rei oft vel Pignori 
dare licere, D. 50. 17. 72. 
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Tom. 2. Lib. 3. Tit. x. $ 2. Groenw.4n Inſt. 4. Tit. 6.$ 7. Aud in 
England by Writing when Lands are Mort gaged. 29. Car. 2. cap. 3. 
but not of neceſſity to be Regiſtred or Engroſſed before an Officer, 
unleſs it is a Bargain and Sale of the Freehold. 27. H. 8. cap. 16. 


Tacit Pledges are made ſo by the Law, and are call'd Pignora 
>C.8.1;. 1. Legitima. The o Commonwealth hath ſuch Security in the Eſtates 
eC.8. 15.2. of all Men for the payment of the r Taxes, and the'e Exche- 

quer has a Pledge in the Eſtate of all thoſe who are Officers ac- 
countable to it, as Farmers and Collectors of the Revenues; ſo has 
P. 20. 1. 1. the 4 Wife in the Eſtate of her Husband for Security of her Por- 
40 fe tion, the Proprietor in the Goods of his Tenant (brought into 
+D.13. J l the Houſe, or upon the Farm) for Rent, but not in the Goods 
5. of an under-Tenant, for there was no Contract between them and 


the Proprietor. t 


ä In England regularly the Goods upon the Eſtate are liable to Di. 
- fireſs, whether the belong to the Tenant or no. See 2 W. & M. Seſſ. 
I. C. 5. & 8 Ann. ch. 17. Fe, 


A Pledge may alſo be 1. Simple, and 2. Privileged. n 
Privileged Pledges are where Creditors have preference before 
tD. 20.2.1. Other Creditors. As when one lends Money to build an Houſe, 
or to repair it (which is afterwards Mortgaged) the Lender ſhall farit 
of all be paid his Money, and the Houle ſhall ſtand ſecurity for it. 


This is not Law in England. 


There are three ſorts of Creditors. 1. Creditors upon Promiſe - 
(in Writing or without it) when Priority of Obligation is not con- 
cern'd. 2. Creditors upon Simple Mortgage, amongſt whom Prio- 
rity of time regularly gives the right. 3. Creditors that are Priui- 
leged. | 

" Privileged Creditor may have preference over the whole Eſtate 
« C. 8. 18.9. before other Creditors (but not before Creditors upon Mortgage) 
»D. 11.7.45. tho Prior in time. Such is a Debt for » Funeral Charges, which 
ought to be allow'd according to the Character and Condition of 
the Deceaſed, becauſe it is an nce of neceſlity. Alſo the Coſts 
x D.35. 2.72. of * Adminiſtring the Eſtate of the Deceaſed; for that Expence is 
for the ſake of all the Creditors. Or this preference of Debt may 
regard one particular thing only, as when Money is lent to repair 
Houſes; for it concerns the Commonwealth to encourage beauti- 
ful Buildings. Architects and Workmen enjoy this privilege upon 
the ſame reaſon for their Materials and Work. Here the Cau/e of 

the Debt ought to bg conſider'd, not the time of the Contract. 


J do not remember this diſtinction in the Engliſh Laws. 


Proprietors alſo of an Houſe or Land have this preference over 
the Goods of their Tenants lying upon the Eſtate for their Rent. 
D. 20.1. 32. Thoſe Goods which are brought upon an Eſtate only y for ſome 
time by way of Trading are not ſubject to ſuch a ſeizure. Y 
1 | 


The 
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 The=® Exchequer hath no Privilege of a Mortgage amongſt Cre C. 7. 73. 2. 
ditors, but claims only in order, unleſs in Goods, or an Eſtate ac- 
quired by the * Debtor or Officer of the Zxchequer after the Obli · D. 49. 14. 
gation was enter d into. Where there is no Mortgage, but a Sim- ** 


ple Debt, the b Exchequer is to be preferr'd, for that has always a» D. 49. 14 
Tacit Mortgage. WOT SAS l . 


In Florence he that hath a Pledge or Mortgage, has no privilege 
or preference before other Creditors by Writing. Anſaldus de Anfal- 
dis de Commercio, Ge. Diſcurſ. 13. 


A Pledge may be likewiſe, 1. General, or 2. Particular. 

In a General Pawn or Mortgage of all one's Goods and Eſtate, 
Things directly neceſſary for the ſupport of Life do not paſs, as 
wearing e Apparel, Bedding, Sc. for it is a loſs to the Publick if a- D. 20. 1. 
ny one 1s uſeleſs. | Fo: * 


See Exodus xxii. 26. Deut. xxiv. 6. & 1. 


But the Goods to be acquired 4 hereafter may be Pawn'd, as D. 20. 1. 16. 
Corn in the Ground, the Young in the Body of the Cattel. And. C. 8. 2.9 
a Pawn of all. Goods ſhall thus extend to future Acquiſitions, tho 
not mention'd by any diſtin Agreement. Yet if one Engages his 
Goods for Money which he ſhall borrow hereafter, the Obligation 
is void ; for the Pledge is acceſlary to the Obligation already made. 
And if ſuch Bargains were permitted, it would be eaſy to defraud fD. 2s. z. 4 
Creditors by an Agreement of this nature. | 
If a Particular Thing is Pawn'd, every Thing that is the * pro- 8D. 20. 1. 13. 
duct or part of it, is under the ſame Obligation, if it continues in 
the ſame State, and is of the ſame nature. But if a Wood is Mort- 
gaged, and the Debtor builds a“ Ship with the Timber of it, the D. 13.7. 18. 
Ship is not part of the Pawn; for the 2 one thing and the 3: 
Timber different from it. A Clauſe may be inſerted to compre- 
hend it. And tho' Corn in the Ground, and the Profits of the 
Land Mortgaged are part of the Mortgage or Pawn, yet other 
Lands bought with the Money ariſing from thoſe Profits, are not un- 
on that Obligation, i for thoſe Lands are not part of the thing in c. s. is. 3. 
Mortgage. © yd 125 | | 

A Pledge may not only be a _ for the Security of a Creditor, | 
but may be added & to other Obligations. | * D. 20. 1. f. 

If the! Pledge hath been given to two ſeveral Perſons for ſeve - P. 20. 1. 10. 
ral Debts at the ſame time, he that gets the firſt poſſeſſion hath the 
beſt Title. If the Pledge was given at. ® ſeveral times, he that is - c. 8. is. 8. 
firit in time hath the beit Title. And if the Debtor hath not ſuf- 
ficient to pay the ſecond Debt, the Creditor may proſecute him =D. 13. 7. 36- 
for the Crime of Srellianate or Fraud, becauſe he did not give him 
notice of the precedent Mortgage. 


By the Engliſh Law., if the Debtor does not give notice in Wri- 
ting of the firſt Mortage to the ſecond Mortgages he ſhall have no 
; L equity 
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> Fiſcus ſemper habet Jus Pignaris, D. 49. 14. 46. 3. 
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equity of redemption againft the ſecond Mort gagee, but ſhall loſe 
the whole. 4 & 5 W. & M. cap. 16. | = 


„D. 12. 1. 29. But if there is Eſtate enough in other Goods, he may o recover 
his Debt by Action. | \ 
. 27.1. The v Pledge may be retain'd not only for the Debt for which it 
was given as a Security, but till other Debts are paid to the ſame 
Greer by the ſame Debtor. | 0 
In this Contract it is often agreed between the Debtor and Cre. 
ditor, that the Creditor ſhould have the profits of the Thing pawn'd 
or Pledg'd for the Intereſt of his Money, which is call'd Pactam 
q Antichreſeos; and ſometimes it is agreed between them, that if 
the Debt is not paid within a certain time, the Pledge ſhould be 
abſolutely forfeited, which is called Patum Commiſſorium; for Com- 
mittere ſometimes ſignifies as much as Delinguere. This agreement 
rC.8. 35. 3. 1s." forbidden that cruel Creditors ſhould not take advantage of the 
neceſlities of poor Debtors. But if the Debtor makes any longer 
| delay to pay the Debt, the Pledge may be ſold by authority of the 
. 8.28.9. Judge (whether the Debtor is in poſſeſſion or not) after * two Years 
b. 3% Notice given to redeem it; and then the Debt being paid by the 
per tot. Sale, the overplus mult be return'd to the Debtor. But if a Chapman 
cannot be found, new notice mult be given to the Debtor to redeem, 
„ C. 8. 34.2. or the Pledge it ſelf will be adjudged to the Creditor. alf the Cre- 
ditor afterwards ſhall receive a part of his Debt or Intereſt, he ſeems 
to have open'd the Decree, and to have releaſed that Sentence. 
However even after ſuch Decree, if the Debtor ſhall come within 
two Years, and offer the Debt with Intereſt and Coſts of Suit, the 
Judge will order the Pledge or Mortgaged Eſtate to be reſtor'd to 
him. | r Wages 
„D. 20.4. 11. Y He that hath the Prior Title may follow and recover the poſ- 
4. ſeſſion againſt all Men, and the ſecond * Creditor can receive no- 
„Dec. thing till the firſt is paid his principal Money, y Intereſt, and Coſts, 
P. 13. 7. 8. The *ſecond Creditor may buy off the firſt and confirm or protect his 
5-0. 19. ., Own Title, but the firſt is under no neceſſity to buy out the ſecond. 
5.13. „ The firſt Creditor may ſell the Pledge for defect of payment, whe- 
ther there was any agreement to ſell it or not: for it is the nature 
of this Contract, that the Creditor ſhould be paid out of the thing 
Pawn'd, if the Debtor fail'd to do it. 'This may be done without 
the authority of the Judge after the third notice to redeem. 


By the 2 of England, the Creditor cannot [ell the Pledge by 
his own authority, or without the conſent of the Debtor, or Decree 
of the Judge. And ſo it is in France. Loix Civiles, &c. Tom. 2. 
Lib. 3. Tit. 1. $ 3. Art. 9. & 10. | 


When the Eſtate is to be ſold, if the > other Creditors have no- 
tice of the Sale, and do not make their claims upon the over-plus, 
they ſeem to have loſt their right of Mortgage upon it. 

he © firſt Money which is paid to the Creditor ſhall be interpre- 
ted in diſcharge of the V/ and Intereſt, and laſt of the * 
ö or 
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» Creditor qui permittit Rem vanire, Pignus dimittit. D. 50. 17. 158, 
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for it is reaſonable that the Creditor ſnould be firſt paid his Damages 
for the delay of Payment. Moveablet are firſt to be fold, and if 
they are not ſufficient to pay the Debt, then the“ Imma may d D. 42.115. 
be expoſed to Sale. 15, | ; 2. 

This Order is ſeldom or not at all obſerv d. Groenw. de Legibus 
Abrogat. in Lib. 4. Dig. tit. 15. l. 2. — 


The Creditor and Debtor may agree, that if the Money is not 

paid at a certain time, the Creditor ſhall poſſeſs the Thing pawn'd 

by way of Sale, at certain and juſt price. 5 .S. 34. 3. 
The Creditor whilſt he is in Poſſeſſion muſt not only anſwer for :. 

all Loſſes and Damages, but for thoſe things which happen'd by his 

Neglect, and not by an s inevitable Accident. The * Creditor fD. 50. 17. 

ought not to uſe or employ the thing pawn'd, without the conſent „ _ 

7 the Debtor, for is was deliver'd to him for his Security, not u P. 3.4. fl. 
Upon payment of the Debt, the Creditor and his Heirs are always 

under an Obligation to reſtore the Mortgage, for the Creditor can- 

not acquire a Title by an Ordinary preicription. He mult alſo C. 4. 44. 10. 

give an account of the profits receiv'd. AN 

On the other hand the Debtor mult make the Creditor allowance 

for neceſſary Expences laid out upon the Mortgage, as for repairs 

on Houſes, k tho? afterwards burnt down by accident. But as for « D. 13.5. 8. 

Improvements, it depends much upon the Circumſtances of it, whe- 

ther the Debtor ought to allow them. 21 1 

FSubrogation or Ceſſion is putting another Perſon into the Place and 

Right of the Creditor. It may be done gratis, or for Money. And 

the | Cefionary or Aſſignee ſhall ſucceed in the room of the Credi : p. 18.4. 6. 

ror, and exerciſe all manner of rights in relation to the Mortgage 

or his Privilege. Thus a m Debtor may borrow Money to pay the =D. 20. 3. 3. 

Creditor, and by conſent That Creditor may aſſign over the Mort- 

gage for his Security to the Lender, reciting that the Money was 

paid. by him. This is no prejudice to other Creditors, for their 

condition is neither worſe or better for ſuch Change and Aſſign- 

ment. "Theſe Aſlignments and Subrogations may be alſo by the 

authority of the Judge, with the conſent of the Creditor. | VINE G 8 22.1: 

* Creditor conſents that his Pledge ſhall be aſſigned to another, he c. -. ;;. 7 I 

hath remitted his Right; but bare notice and ſilence cannot amount D. 20.6. 12. 

to conſent, as when he knows that his Debtor is ſelling Land that 

was Mortgaged to him, and fays p nothing againſt the Sale. This p. 20. 6. s. 

conſent ought to appear by ſome 4 External Act, as when one Mort- 15 

gages Land a ſecond time, and declares that it is free from all In. P. 2* 6. 9. 

cumbrances, and the firit Creditor ſigns the Deed either as Party 

or Witneſs; he js an accomplice in the Fraud, and the Circumſtan- 

2 are ſo groſs that it muſt be eſteemed to be done with his con- 

ent. | | my + 

Thus you may diſtinguiſh a Pledge from other Contracts which 

ariſe from the Thing done. For Mutuum and Commodatum ſuppoſe 

the V/e of the Thing, and are for the ſake of the Receiver only. 

A Depoſitum is for Cuſtody, and for advantage only of the Perſon 

that does depoſite. A Pledge is only for Security of a Debt, for the 

advantage both of Creditor and Debtor. From theſe Obſervations +. 

| | vou | 


— 
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i _ 


ou may alſo judge how far each Party is to be anſwerable for any 
ault or neglect committed in either [of theſe Contracts, according 
to the Rules before mention'd. 


Vide antea. Of an Humane AR, pag. 107. 


— — _ — 


** — 8 8 1 . 


CHAP. II. 5 8 
Of Contrafts by Words, and therein of Stipulation and 


Sureties. | 


Y Words an Obligation ariſes, and is termed YVerborum Obliga- 
tio, which may comprehend Stipulation and Sareties. 
. 3. 16. pr. I. Stipulation is derived from * Stzpulum, which the Antients in- 
J. 3. 16. 1. terpreted to ſignify firm. It was invented by the Civil Law (and 
not by the Law of Nations) and it is made by 4 peftion aſked, 
and a fit Anſiver preſently made to it. For no other Buſineſs mult 
intervene. | | 
In this Contract there is an Action and Obligation only upon one 
Side. The Words muſt be Dt not written, which is not neceſ- 
ſary in other Contracts: Heretofore the Words were formal and /o- 
lenn, that Men might not be ſuprized by light Promiſes; but ſince 
the Conſtitution of Leo, that Solemnity is not required. 
The Stipulator is the Creditor, and is called the Reus Stipulandi 
or Credendi, and the Promi ſer is the Debtor, called Reus Debendi 
or Promittendi; for the Res or Affair of both is tranſacted, | 


Though now of late the Defendant is only call'd Reus. See the 
Notes Book IV. c. 1. 


*1.3.16.pr. Stipulation or the Contract by Words, may be of a Thing * cer- 
152. tain or uncertain, u abſolute without Condition, or Day annexed, or 
„D. 50. 17. #p0u Condition, and at à certain Day; where the whole Day muſt 
$86. be paſt before any thing is payable, though due at the time of the 
Contract. And if a Day is added, as the morrow after the Day of 
Judgment, (which can never come to paſs) the Debt is preſently 
: due. Or at a certain * Place, where ſufficient Time mult be allow'd 
757. for the Journey. It may conſiſt in! giving or doing; under which 
not doing ought to be comprehended; to which it would be con- 
venient to add a Penalty, that the Creditor might not be obliged to 
prove his particular Damage. 
3. 17. The Sripulation may be from * tus to one, as in other Contracts, 
and a Payment to one is ſufficient, or two or more may be enga- 
| ged as Debtors to one; and though each is engaged for the whole, 
yet all are obliged but to one Payment. Every one is not engaged 
for the whole, unleſs it is ſo expreſſed. | „ 


But 


* Alt. . 8 r — Sh ” ew —_—_ * * at 


* Verborum obligatio ſeu flipulatio eft contractus Juris Civilis qui precedente Intertugatiane & 
ſubſecuta ſtatim Reſponſione congrua perficitur. I. 3. 16. pr. 
Cum ſolvendi Tempus obligationt additur, niſi es preterito peti non poteſt. D. 50. 16. 186. 


"2, #4: 4 SALA at. 1 > A +40 &# 


But ſome Contract by Morat or Stipulation are void and inet 
ual, as Indigene has 093333 7: 35 271g 

1. When there is a Defef# in the Perſons, which may be when | 
the Promi/er is ab Madman; Deaf and Dumb, an © Infant uudet ſe- : 3. 20. 8. 
ven Years of Age, a * Minor under five and twenty, a Prodigal, a &. 22. 3 
Thoſe indeed that are ſuppoſed to have any Underſtanding may D. 56. 1). 
make their Condition ber ter by Stipulation, but cannot oblige: them #* | 


ſelves by Promiſe to make it worſe.» - 


Chap: 3. Imperialvor Civil Law. 225 | 


ty Nen 
| > | | N . * IJ 1 $0) , \\ 8 
By the Laws of England @ Prodigal is in the ſame State with on 
ther Men, and « Minor may be bound by Promiſe in ſome 'Caſes, 
1 Inſt. 172, a. There is alſo a Defect in the Perſon, where one ſti- J. 3. 26. 4: 
pulates for another, not for himſelf; ubich cannot be done by the Ro- 19. 
man Law, though it is good according to the Canon Law and Cuſlonn, 
Groenw: in, Init. Mac . 169 ann, 8 Nic 
NAT WT n . N ; \ 18 18 ev N YG 2 . 
2: When there is ſome. Defet# in the Thing 8 promiſed; as when * 1.3. 20: 1. 
it is not and cannot be in Nerum Naturd; or when the Thing is © | 
not in Commerce; or when the Fact of ® another Man is 1 N 
unleſs the Promiſer ſays that he will take care to effect it as fat as 
in him lies; for then he promiſes his own Face; 


2 
$ 30. | 


But this ſeems to be implied in the general Promiſe at firſt, an /0 
it is underſtood in Practice. Groenw, de Legibus Abrogat. in Inſtit. 
3. Tit. 20. $ 3. Therefore ſuch a Promiſe for the Fact of another is 
good, as it is juſt and reaſonable. | Idem. F. 19. ac; Yvan A 


i Or when one ſtipulates to have what is his own already; or when I. 3. 20. 3. 
a K 8 Action is promiſed, though confirmed with a Penalty 3: 2* 23/ 
OT ath, e. . . "i | V & 10 
3. When there is ſome Defect in the! Form the Stipulation is in- I. 3. 20. 12. 
effectual; as when it is not done by Words, between Perſons preſent 
at one and the ſame Time; or if the Anſwer is different from 55. 
the Queſtion, either in Quantity or Quality, when the Frigalator 
and Promi ſer ſpeak of the ſame Thing, but * differ in their Mean- , , 
ing. A Prepoſterous Stipulation is not void, as if you ſpeak thus, » 14. 
viz. If the Ship comes from the Levant to morrow, will you give 
me a hundred Pounds to day; For the Intention of the Parties may 
be underſtood. | | | 
Efefual Stipulations may be either Judicial by the Authority » 1.,. 10 
of the Judge, A eth m Uu. A N N ern 


* Gs ; 


Which are of Uſe at this Day. n ua 


or extrajudicial by Conſent of Parties. And theſe are of ſeveral 
ſorts, for every Contract in Writing may have Stipulation ad- 
ded to it, though that is not neceſſary, as it is in Contracts by Wards. 
Alſo Stipulation may be reduced to. 3. Writing for-Memory-ſake ; «1. 3. 200 12. 


M m m and 7: 


— 


nn omnibus Rebus que Dominium transferunt, concurrat oportet affetJus ex utraque parte 
contrabentium. D. 44. 7. 55. [DO e e dd 8 3K » 


— * 
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and thus being added to the Contracts of the Law of Nations, it 
gave a greater Strength and Confirmation to them. 


The Word Stipulation ir now daily uſed, but it differs nothing at 
all from common Covenants, whether Nude, or upon Cauſe or Com. 
federation. Vinnii Com. in Inſtit. Lib. 3. tit. 16. 5 1. #. 4. Bur 
when the Word Stipulator or Stipulation i: aſed amonſt us, it for the 
moſt part means the Promiſer, or the Att of the Perſon oblig'd, not 
of 765 Creditor as heretofore. And ſome affirm that the Word an- 


riently was common both to Creditor and Debtor. Caly. Lexicon. v. 


II. That Stipulation and Promiſes may be more certain, Caution 
and Sureties may be added to them. 


. 3. 21.pr. * Fidejuſſor (a Surety called otherwiſe Repromeſſor, Ad 
& 1. Spon ade, Vades) is he that obliges 2 in the 2 


traf, with the Principal for the greater Security of the Creditor or © 

D. 12. 4. 4. Stipulator. He differs ſometimes from Expromifſor, for this diſ- 

| charges the firſt Debtor, and takes the whole Burthen upon himſelf; 
*1.4.6.9. and Fidejuſſio differs from Conftiturum, becauſe this is a Promiſ 
for a Debt upon a Nude Covenant w##howut Stipulation. . 


It i made a Oueſtion, whether our Saviour was Fidejuſſor or Spon- 
ſor only or Err Buller fo Phe Fathers under the Do. 


A Surety may be allowed in all? Civ and * Criminal Cafes, pro- 

» D.48. 3. 3-vided he is not engaged farther than in the Penalty of a Sum of 

— Money, and not Body for Body in a Crime that deſerves Death, 
as in the Caſe of Hoftages. Therefore if the Crime is apparent, and 

of a very high Nature, Sureties ought not to be taken. oſe that 

commit Crimes by the Order of other Perſons, or are Accomplices 

*D. 46. 1. 20. with them, cannot be * indemnified by Cant ion or Surety from the 

8 Conſequences that will attend ſuch ill Acts; neither is any Obliga- 

ion valid if it is given to divide the Profits of ſuch illegal Agree- 

51.3. 21. 2. The Obligation of the Swrety binds his y Heirs, though no Men- 

tion is made of them; and fo it is in all Contracts, whether proper 

or 1mproper. 1 


Otherwiſe in the Laws of England, I the Word Heir ir taten in 
our Senſe, for he is not bound in an Obligation, if not named; but an 
Executor is bound that is not named in the Obligation. 1 Inſtit. 209. 
4. 210, 6. £. | | wy 


z 1.3. 21.4 If there are more Sureties than one, each of them is bound 3» * 
Sokidum, whether it is agreed to or not; but by later Law they are 

allow*'d three Advantages, wwz.  ' | | 'þ 
21 Nov.4.caa. 1. \Beneficiam * Ordinis ſiue Excuſſionis, which is a Right by 
which the Surety can by way of Exception force the Creditor to 

ſue 


—— 
— „ 


r Fidejuſſio oft Verborum Obligatio gud quis alienam Obligationem in Fidem ſuam fuſcipit, ita 
ut Debitor principalis maneat obligatus, 


Chap. 3. Imperial or Civil Law.  eeq | 
ſue the principal Debtor before he ſhall recover againſt him as the 
Surety ; except the Surety was given judicially in a Cauſe depend- 
ing; for Execution o not to be deferred. 0 
2. Bene ficium b Div;fionts, which is a Right by which the Credi- * I. 3. 21. 4 | 
tor ſhall be forced by Way of tion to ſue each Syrety for their 4 
Share and Proportion, eſpecially when the reſt of the Sureties are 
under the Juriſdiction of the ſame Judge, and able to pay it. 
3. Beneficeum e Cedendarum Alt ionum, which is the Right of one D. 46. 1.17. 
Surety, ſued for the whole Debt, to force the Creditor by Excep-* 36. 


tion to aſſign over his Actions againſt the reſt of the Sureties, or 
elſe he ſhall not force him to pay the Debt. 


This is not allow'd in England, but the Creditor may fue the Fe- 
curity in Solidum, being under no l to yield theſe Advanta- 
ges. It is 4 Maxim in our Common „ that an Action cannot be 
granted over, for ſo, under Colbur thereof, pretended Titles might be 
granted to great Men, and Right oppreſſed. 1 Inſt. 214. a. Vide poſt. 
Of Attions. But by particular Statutes it it otherwiſe in ſome few Caf es, 


But if the Surety does renounce theſe Advantages (as was uſual) 
he cannot have the benefit of them. 2 34 


The — — be bound in a your Sum, or conſtrained * I. 3. 21. 5: 
to leſs Time, Sc. than the Principal. If he is engaged in a greater 


Sum, the Sripulation is valid only ſo far as it equals the Principal; 
though * others contend that it is void. If — — «0 46. 18. 7. 
Debt, he has his Action againft the Principal, but not before, and if 
the Principal pays the Debt, the Surety is releaſed according to the 
Nature of all Acceſſories. If the Surety is in f Peril, he may ſue D. 17. 1.38. 


before the Time of Payment to be z#demnzfied or diſcharged ; 
Not by the Laws of England. 


but if he pays before the Time, he 8 cannot reoover the Payment ep. 46.1. 31. 
of the Debtor, before the time of payment to the Creditor is expi- 
red,; for he ought not to make che Condition of the Debtor worſe, p. 1. 1. 10. 

than it was at firſt. But after the Term is — . he may pay 11. 

the Debt before Action againſt him. If the Surety being p. . 1. 

proſecuted by the (Creditor makes an ill Defence, and is caſt for 8. 8. & 29. 4. 

want of Management of his Cauſe, it ought to be judged ac- 

cording to the Circumſtances of the Matter, whether he ſhall re- 

cover his Coſts of Suit of the principal Debtor. 5 HP | 
If there is no —— Security, a Creditor may have a K Ira 11. 4 11. 2. 

tory Caution, or Security by way of al Pledge from his Debtor. 5 
All Perſons may be Sureties, except ® More, by reaſon of their u 1 3. 20. 9. 

age, Soldiers that they may not be detain'd from the Wars: 10. 


| | * | n C. 4. 65. 31. 
Ia England, France, Holland, Sc. Soldiers are allow'd to be Sure- 
ties. Graenw. de LL. Abrog. in C. 4.165. 32. 


- - þ | 


ven them by the Senatus- „ D. 16. 1. pr. 


e benefit of 1t. 


and o Women becauſe of the Privilege gi 
Conſ. Velleianum, unleſs they renounce th 


In 
' - = — — — . 
Plus Cautionis in Re eft quam in Perſand. D. 50. 17.25. 
I 
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In England unmarried Women may be Sareties, but married Mo. 
men cannot. There was formerly a Cuſtom in Germany to give Sy. 
rety or Bail, ſub obſtagio, where the Fidejuſſors pe that if 
the Debtor did not pay at the time appointed, that they themſelves 
would come and meet the Creditor at a certain place, and not de par 
till he was ſatisfied This amounted to a ſarrender of themſelves to 
Priſon. And the Debtor might Covenant to oblige himſelf to thas 
ſurrender. But this is now aboliſhed and made void, and is no where 

uſed in Germany, unleſs in the Dakedom of Holitein. Gail. Lib. 2. 
Obſ. 45. Conſt. Rensburg. 1630. 1 Oct. 17 


n — 


CHAP. IV. 
Of Contracts by Wr1TtiNG. 


pI. 3. 22. Vpoyriting alſo there may be a Contract call'd Literarum Ob- 
ligatio, as when one, upon hopes and expectation of having Mo- 
ney paid down, or other thing delivered, confeſſes by Writing un- 
der his hand that he is indebted or has received Goods, whereas 
really the Money was never paid, nor the Goods delivered. 1 
This is common amongſt needy Perſons who are haſty to borrow 
but if the Money was really — „it is a Mutuum, and the Writin 
there (as in other caſes) is drawn only for proof. This Contra 
ſubſiſts from the Writing only. It is therefore a miſtake if you think - 
that all Contracts reduced to Writing are treated of in this place. 
q Ibid. This Contract by Writing obliges in ſtrictneſs; 4 but if the Debtor 
comes within two Years after the date of it, and pleads that the 
C. 4. 30. 10. Money was never paid, or Goods deliver'd, the * Creditor muſt 
rove the payment or delivery contrary to the common rule, vir. 
That every Man ought to make proof of his own plea. But after 
two Years are elapſed, 'That exception, unleſs in the caſe of a Minor, 
ought not to be admitted, except the Debtor will take the proof up- 
on himſelf. For this reaſon it 1s faid to be an Obligation ariſing 
from Writing, tho' it differs very little from a Mutuum; the pre- 
ſumption after that time being againſt the Debtor, that he really 
did receive the Money, becauſe he has own'd it under 'his Hand. 


By Cuſtom amongſt Merchants and Traders, the note in Writing 
is ſufficient, there being no neceſſity to make the Creditor to prove 
the payment. Groenw. de Legibus Abrog. in Cod. Lib. 4. tit. zo. 
The Law of England allows more validity to Contracts in Writing 
than the Civil Law, and wHl ſtarce admit of an exception that the 
Money was not paid, becauſe the Debtor has acknowledged it under 
his hand; eſpecially where it is a Bond or a Deed: A Deed is an 
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? Literarum Obligatio eft Scriptura, gud Debitor ſpe future numerationis ſcripſit ſe accepiſſe 
pecuniam, quam reverd non accepit. I. 3. 22. 


* Fattum adſeverans Onus ſubit Probationis C. 4. 30. 10. 
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In ſtrument conſiſiing of Writing, Sealing, and Delivery, Compreben- 
ding a Contract between Party and Party. So that a Deed is more 
General than Literarum Obligatio; and 4 Deed is not ſ called by 
the Civilians, as is affirmed in x Inſt, 191. b. The neceſſity of the 
Delivery of a Deed ſeems peculiar to the Laws of England. 


Chap.5. Imperial or Civil Law. + 


— a... * 4 
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C H A P. V. 


Of Contracts by Conſent, and therein of Buying and Selling, 
Letting to Hire and Hiring, Emphyteuſis, Partnerſhip, 
Authorities or Commiſſions. | 


1 


Conſent only (without any thing done or deliver'd, or Stipulation L 3. 23. 1. 

by words, or without Writing) may make a Contract. For it may 5.18. 1 2. 
be made amongſt Perſons abſent, by Letter or Meſſenger. Conſent 
is required in other Contracts, but here Conſent alone can finiſh it. 
This Contract by Conſent is divided into five Branches, Emprio- 
venditio, Locatio- Conductio, Emphytenuſis, Societas, Mandatum; and 
all (except Empbyteuſit are the contrivance of the Law of Nati- 
ons. | 

I. Emptio-venditio, Buying and Selling is a Contract by Conſent ** 3:24 pr 
only, introduced by the Law of Nations, whereby the Seller is bound 
to deliver the Goods, and the Buyer to pay a price for them. _ 

Inconveniencies attending * Exchanges. It was difficult to ſupply D. 18. 1. fr. 
what was defired on both ſides, the value of each Commodity crea- 
— ee and the carriage of great weights was char- 
8 N | 


Therefore no wonder, that the uſe of Money is very ancient. Gen. 
xxiii. & xlii. 


This Contract is made by Conſent only; ſo that the Seller is 
bound to deliver the Goods and the Buyer to pay the Price; which 
is the publick Money compoſed of different ſtated values, that it 
may be applied as a recompence for all things. Obſerve that it is a 
Contract before the Goods are delivered, or — price paid, or be- 
fore any thing is given in earneſt; That is, e 2 is oblig'd to 

rform what he promiſed; tho? it is complete by performance. It 
ubſiſts only by Conſent; which may be expreſſed by Words and 
Signs, and it may be agreed that the Bargain ſhall be put into Wri- 
ting for proof ſake. * After Conſent and Agreement upon the price *I. 3. 24. 
of the Forth the Seller cannot avoid the Contract without the 

: Nun Conſent 


fourth ſort of Nominate Contracts are by Conſent. 


See ch. 2. p. 221. 


4 
— —_ — 


e 
* Emptio-venditio eft contractus Juris Gentium ſolo confenſu initus, quo venditor obligatur ad 
Rem tradendam & emptor ad pretium dandum, I. 3. 24. A $4 50 


* 
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Conſent of the Buyer, nor the Buyer without the Conſent of the 

Seller, tho' he would loſe his Arrba or Earneſt; for an Earneſt is 

* D. 18. 1.35. only given as a token or * proof of the Contract, and ought to be 
„D. 19.1. 11.7 returned again after the price is paid; or elſe it ought to be made 
G part of the price. But if the Buyer gives ſomething in Earneſt 
1. 3.34. pr. that he will hereafter be the Chapman, he may * refuſe to perfect 
the Agreement with the loſs of his Earneſt, or the Seller with the 


loſs of twice the value of it. For if the Agreement was perfect be- 
*D. 2. 14. 48. fore, it cannot be reſcinded but by a * mutual Conſent. | 


This is obſerv'd in practice, except in France, whereby loſing the 
Earneſi, the Buyer may break off the Contract, Groenw. de LL. 
Abrog. in Cod. 4. 21. 17. See the Notes p. 237. 


Three things are neceſſary to the Subſtance of this Contract, 

Conſent, Price, and Goods. _ | $5 6} 

1. Conſent is deſtroy'd where there is deceit, force or miſtate. 
As to deceit, it ought to be confider'd whether it appears ia the 
very Contract it ſelf, or whether it was the cau/e of the Contract. 
»D.4-3-7- If Deceit was the * cauſe of the Contract and the inducement to it, 
pr. the Contract is void. If it was in the Contract it ſelf (by buying 
too dear or too cheap) it is not void, but may be made void by 
Action or Exception. Thus if the faults or defects of the thing 
ſold (moveable or immoveable) are concealed by the Seller from 
P. 21.1.1. the Buyer, there may be Redhibitio, i. e. the Contract may be 
reſcinded; and the Seller muſt have his Goods again with the pro- 
fit of them, and muſt make amends for Damages by reaſon of thoſe 
faults, which if the Buyer had known he would not have bought 
at all; but provided that the Seller knew and concealed thoſe faults. 
2D. 18. 1.45. 4 If the Seller was ignorant, the Goods may be return'd ; but he 

ſhall not anſwer for the Damages occaſion'd by them; no, tho' he 

commended his Goods in general Terms. Alſo there may be Quan 
D. 10. 1. 13. fi Minoris, i. e. e ſo much of the Price may be return'd as the thing. 
hc ſold is the leſs in value for ſuch faults, which if the Buyer had known 
D. 4-4-16. he would not have given ſo great a price. f For tho' the Law per- 
* mits Circumvention as to the Price, yet it does not allow Circumven- 
8D.18.1.43-tion at all, by s equivocating or concealing the faults. In living 
* P. 21. 1. 4. Creatures the faults muſt be ſo * conſiderable as to leſſen the Ser- 
6. vice and uſe of them, and ſuch as were ſecret and inward, not 
Paw ſuch as were apparent, and which the Buyer knew, or might 
„D. 18. 1. have ſeen; & ſuch faults the Seller is not bound to expreſs, for they 
43- expreſs themſelves. Here he may magnifie his Goods for the con- 
trary qualities. And tho' it is to be wiſhed that there was more 
ſincerity in Traders, yet this ſort of Cheating muſt be tolerated, 
| becauſe of the Great inconveniencies to the publick, if all Bargains 


ſhould 


— 
— — 


* Quod Arrhæ nomine datur Argumontum eſt Emptionis-venditionis contractæ. I. 3. 24. pr. 

4 Nulla eft Venditio, fi hoc ipſo, ut venderet, circumſcriptus eſt D. 4. 3. 7. Dolus malus 
oft omnis calliditas, fallacia, machinatio ad circumveniendum, fallendum, decipiendum Alterum 
adhibita. D. 4. 3. 2. Si duo dolo malo fecerint ; invicem de dols non agent, D. 4. 3. 36. 
-===- Dolus banus eft ſolertia, D. 4. 3. 3. 

f In Pretis Empfionis & Venditionis naturaliter licet contrahentibus ſe circumvenire, D. 4. 
4. 16. 4. y 


mould be made void, which are not built upon exact Truth and | | 
Juſtice. | | | 


Therefore in En gl and, and France Concealments and Circumvention 
do not make the Contract void, and the injured Perſons have no Re- 


medy. 1 Inſtit; 102. a. Groenw. de Legibus Ambrog. in Dig. 19. 
I. 13. 


Forte and Fear make not the Contract void; but the! Prætor C. 4 44. 1. 
may give Relief againſt them, unleſs a forced Sale was made where 
the good of the Publick did require it. For upon urgent Occa- 


ſions ® Huſbandmen may be forced to bring their Corn to the pub -D. 50. 11. 
lick Markets. 4 


In France and Holland, Huchbandmen ought not to ſell their Corn 
any where but in the publick Markets. Groenw. de LL. Abrog. in 
Dig. 18. tit. x. I. 78. Vide the Engliſh Star. 5. & 6. Ed. 6. chap. 14. 


So if a“ publick Road is deſtroy'd by breaking in of the Sea, &c. = D. s. 6. 14. 
2 adjacent Eſtates ſhall be compelld to ſupply the publick Neceſ- 
ities. | 

o Error or Miſtake in the Body of the Thing ſold, renders the D. 18. 1. 92. 
Bargain alſo void; as when one Thing is pretended to be ſold, and 
another is intended to be bought, as Braſs inſtead of Gold; but it 
is otherwiſe if the Error is in the Quality or ? Goodneſs of it, or ?D. 19. 1. 21. 
in part of it only as before obſerved. ” 


Vide antea of human Acts, page 103: 


2. The Price ought to be 4 real and certain, and paid in publick 0 50. 7:46 
Money, for if it is in Bullion, it is rather Exchange. Both the Par- GH es 
ties mult ſettle the Price, for if the Determination of the Price is re- L 
ferred to r one of them, it is void; or certain Arbitrators (to whoſe *D. 18. 1. 35. 
Deciſion they muſt ſtand) may adjuſt it, unleſs it is very partial; for- 
then the Judge will reſcind it. | * C. 4. 4. 2. 
The Price ought to be ſo juſt, that the Seller may not ſuffer a: 
bove * half the true Value by the Sale. This Favour ought alſo to: mia. 
be extended to the Buyer; for if there is a greater Adyantage on 
either Side (whether gained by cunning or not) the Contract may 
be made void; but in the Valuation of the Przce, let it be ſet at 
the higheſt, if the higheſt is juſt, that the Bargain may ſubſiſt, if 
poſſible. This Cireumvention is tolerated by Conſent of Nations 
contrary to the Law of Nature for the Confirmation of every Man's 
Title, and for the Prevention of Suits of Law. 3 N 
A Price may be ſet by the * Magiſtrate, as in ſome well regu- C. 1. 4. 1. 
lated Commonwealths the Prices of Bread, Carriage by Land and 
Water, Sc. are appointed by him. It ought to be ſet acccording ». ;;. 2.63. 
to 


„ 


1 ry i Py * 1 he 6 = | > ©. 
9 


4 Pretium in Numeratd Pecunid conſiſtere debet. 1. 3. 24. 2. 
Imaginaria Venditio non eft Pretio accedente. D. 50. 17. 16. 


PHPretia Rerum non ex affettu & utilitate ſingulorum, ſed communiter funguntur. D. 35: 
2. 63, Res tanti valet quanti vendi potgſt. 5 36, 1. 75 16. N 
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— 


to the real Worth of the Goods, and not according to the Afectioa 
or Conveniency of a particular Perſon. | 
*D.18.6.19. If the Buyer * delays the Payment of the Price, the Law hath ta- 
ken Care to recompenſe the Damages of that Delay, by giving a ſta- 
ted — for the Money. This Intereſt feems due m three Ca- 
D. 22. 1. 35. ſes, viz. By expreſs Covenant; by Conteſting of Suit where there 
was no Covenant ; 


_ Of which laſt there is no Notice taken in the Laws of England. 


* C. 4. 49. g. and from the Nature of the Thing fold ; as when it yielded * mean 


Profits before the principal Money was paid; for then it is ſo rea- 
ſonable, that it ſeems to be a Payment of the mean Profits rather 
P. 18.6.1. than Intereſt for a Delay, When Wines are fold and left in the 
Cuſtody of the Seller for want of Payment, if the Wines ſour upon 


». 18. 3. 2. Account of Delay, the Buyer muſt bear the Damages. If it is 


agreed, that if the Price is not paid at the Time appointed, then 
it ſhall be no Bargain, the Seller may make the Bargain void if 
he thinks fit; for it ought to be in his Power, when the Clauſe 
e D.21. 1.31. was inſerted for his Security. The Seller may © detain the Goods 
* till the Price is paid, and the Buyer may refuſe the Payment of the 
"IS 6. 18. 2 1 4 Security is given to make a good Title, if that is que- 
ö oned. 5 
P. 13. 3. 4. If © Time and Place are appointed for the Delivery of Wines, 
Sc. and there is a Failure in * Delivery, ſuch a Price ought to be 
returned in lieu of them as they would have yielded at that Time 
and Place. 
No Allowance ought to be made for weighing or meaſuring the 
c D. 18. 1. 35. Wares, f for that is a Condition precedent to the Sale. | 
1 3. 8 The Goods ought to be ſuch as exi/? ® or may exiſt in fut uro, 
P. 18. 1. 8. 25 Corn and Fruits in the Ground, | 


To ſell Corn in the Ground is prohibited in France. Groenw. de 
LL. Abrog. in Dig. 18. tit. x. 1. 78. 


and ſuch as are certain and determinate, and that lie in Commerce, 
and under no Prohibition to be alienated ; though a Sale may be 
without a poſitive Certainty of any Goods, | for the next Caſt of 
iD.18.1.8.1. Fiſh may be bought, &c. | 
Incorporeal Goods are alſo poſitive and certain, as Debts, Ser- 
vices and other Rights. 
k D.18.1.34 * Things /acred or publick cannot be fold, nor a Freeman, nor an 


1 ?- . ,, | Eſtate under Subſtitution, 


Which with us is called an Entail. 


= D. 23. 5. 3. nor the ® Fundus dotalis, nor Arms, nor contraband Goods to E- 


1. & l. 17. 1 
C. 4.41. , Demies. 


& 2. | 
This laſt is lawful in Holland, paying Cuſtom. Groenw. de Le- 
gibus Abrog. in Cod. 4. tit 41. 1. 1. TY 
e 


——_ 


s Mercis Appellatio ad Res Mobiles tantum pertinet. D. 50. 16. 76. 


Chap. s. Imperial or Civil Law. 


The Sale of another Man's Goods is valid, not that the Buyer * D. 18.1. 28. 
ſhall have Title to them, but that the Buyer may ſue for Dama- 
ges if they are evicted; for the Seller muſt warrant the Title and 
make amends if the Goods (moveable or immoveable) are claimed 
by others in ? whole or in part; and this is of Courſe, 4 though, p . 2 . 
there is no particular Agreement for it, for the Law endeavours to C. 8. 45.6. 
promote Juſtice as far as poſlible in every Inſtance. 


By the Engliſh Laws the Buyer gains 4 Title without denger of 
Evittion, if the Sale is in a Fair or Market. D. & Stud. Lib. 1. 
cap. 25. 2 Inſt. 713. | 


If there was an expreſs. Agreement that the Seller ſhould © not en- p. 14.5... 
ter _— : Warranty for his own AR, it is void becauſe it encoura- * 

ges Fraud. * | | 

n Warranty is either implied or expreſt. It is implied in every - D. 19.1. 11. 
Caſe; but may be enlarged by expreſs Covenant; as for the Act of is. 

the Prince, Wc. or reſtrained by covenanting only for ones own 
Act and not for the Act of others; or that the Seller ſhall anſwer 
the Price only in caſe of Evictioas, and not the Intereſt or Dama- 
ges; for if the Sale is diſſolved by Eviction (i. e. by a Recovery of 

the Title by a Stranger) the Seller ſhall anſwer * all Damages as well: D. 22. 2.70. 
as the Value of the Thing, unleſs there is a particular Agreement 

to the contrary. Regard ought to be had to the Value at the Time. D. 22. 2. 66. 
of the Eviction, be it more or leſs, and not at the Time of the 3. in fn. 
Sale; for the Injury ariſes at the Time of the Eviction. » If one. p. . 4 
hath built or planted upon an Eſtate which is evicted, he that diſ- :. 2 
poſſeſſes ought to pay for the Improvement, or he muſt pay it that 

made the Sale without Title. Vet the Buyer ought to account for 


the mean Profits: * And if the Improvements exceed the mean Pro- D. 6. 1. 48. 


fits, the Buyer ſhall have the benefit of them. But in all Evi#tions 

if the Buyer ſuffers himſelf to be condemned, by making an ill De- 

fence, and does not acquaint the Seller with it, he ſhall have no p. 21.2. ;;. 
Advantage of the Warranty. * After the Buyer hath given Notice, 


and ſummoned the Seller to Warranty, he is not bound to defend 2 63. 


the Title ; but if the Buyer diſcovers that the Seller hath deceitfully 
put upon him a bad Title, © he may ſue him before the Title is. p. 1. 1. 30. 
1mpeached, and recover his Intereſt and Damages. SP ori. 


By the Common Law of England no Man is bound to werrant the 
Title of what he ſells or conveys, unleſ3 there be an expreſs Mar- 
ranty, or Warranty by Law. 1, Inſt. 102. 4. 12 


Under the Notion of Goods all that which belongs to the Thing 
ſold is comprehended; ſo in the Sale of a * Houſe every Thing: 9.9.1. 13 
fixed to it is contained, though not Ai expreſſed; alſo the 31. cum Ls 
Locks and Keys which are neceſſary in the Uſe of it. In the Sale Sibus £44. 
of Lands the Trees and the Mines paſs, but not the Cattel upon it 
or the Fiſhes in the Pond. In the Sale of an < Horſe the Bridle and D. 21. 1. 38. 
Sadle is not fold, for they are only for Ornament; but Cz/torz often- 
Limes does determine what ſhall be comprehended in ſuch a Sale. 
When the Contract of Buying and Selling is © perfected, the Buy- 4.3. 24 3, 
er ſtands to all Loſs and Damages, though the Goods (whether 


Ooo - moveable 
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moveable or immoveable) are not delivered to him, nor the Price 

id, unleſs the Seller was in Fault, or the Occaſion of the Damage 
by delaying the Delivery, or took upon himſeif the fafe Cuſtedy; 
for the Buyer is to have all the mean Profits that do accrue after 
the time of the Bargain; as the Rent of Houfes and Lands, the 
young Cartel, Ge. : RIF 18 1 | (i 1. U ; ' | 21 8188 


| 1 nn | | ' iomo r: 

In England no Contract for the ſale of any Goods for 101. or up- 

wards is valid, except the Buyer actually receives part of the Goods, 

or gives thing in Earneſt for them, or unleſi there be made ſome 

Note in Writing of ſuch Sale and Contract. 29 Car. 2. cap. 3. In 

France the Contract muſt be in Writing if the Sum exceeds a hundred 
Pounds. Loix Civiles, Sc. Tom. 1. pag. 17. Ord. 1677. Mt 


© C.11.55.1, In many Places © Strangers cannot buy Houſes or Lands, becauſe 
the Native Subjects would be impoveriſhed by it. 


Cee pag. 115. 


C. 4. 63. 3. And generally the * Nobility are forbid to trade, either becauſe of 
the baſeneſs of the Calling; or becauſe the Commons ſhould not be 
oppreſſed by their Riches and Power. | 


This is not obſerved under any Ariſtocracy or Democracy in Eu- 
rope. And in moſt Monarchies ſome of the Nobility exerciſe Mer. 
chandize, but not by Retail. Groenw. de Legibus Ambrog. in Cod. 
4. tit. 63. 1. 3. Clergymen are alſo prohibited by the Common Law. 
c. 9, IO, 11. diſt 8. and by the Laws of England, 21 H. 8. cap. 13. 


There are ſeveral PaFs and particular Agreements that uſually 

have attended this Contract of Buying and Selling, as 

4 D.18. 2.1 8 Addiftio in Diem, which is an Agreement betwixt Buyer and 
Seller, that the Seller may contract with any other Perſon who will 
offer a better Price before a fix d Day | 

„ D. 18. 3. 2. h Pattum Commiſſorium, when it is agreed that if the Price is not 
paid before a certain Day, that the Bargain ſhould be void. 

iD. 19. 5. 12. Jus Retractuls . retrovendendi, which is an Agreement that 
ns Seller or his Heirs ſhall buy back again the Wares before any 
other. 


The Kindred among ft the Hebrews claimed this Right without 
particular Covenant, Lev. 25. 23. And this Cuſtom is approved by 
the Canons, cap. reſtitutus. X. de integrum reſtitut. confirmed in the 
Feudal Law, 5 Feud. 14, 15, 16. and followed in moſt Kingdoms, 
uy not in England. Groenw. de LL. Abrog. in C. Lib. 4. tit, 11. 

2 


Some Agreements are forbidden which often follow this Con- 
tract; as the Agreement of ſome few to k monopolize Goods, and 
to ſell them at an extraordinary Price, or at a certain Time only. 

Sometimes 


k C. 4. 59. 1. 


— — 


— 


* 


a Periculum Rei venditæ ſtatim pertinet ad Emptorem. I. 3. 42. 3. 


Chap s. Imperial or Civil Law. 228 


Cp 


- 


Mart Nn eee enn, 
Sometimes for the publick Good a Prince may permit it; at in. 
ſome Kingdoms a Monopoly of Meal and Salt is erected 


There is a Prohibition alſo that Merchants and Tradeſmen ſhall 
not canſpire to ſell or work at ſuch a Price; that Carpenters: and 
Maſons ſhall not make Agreements to refuſe the finiſhing that Work 
which was begun by another. The chief Magiſtrates alfo are pro- 
hibited to buy Lande or Moveables in thoſe places where they go- 
vern, | unleſs ſuch Fhings as are neceſlary for Food and Raiment. C. r. 53. 1. 
This Prohibition extends to their Domeſticks for fear of Corruption 
or Oppreſflion. . 921 21 617 21 


This Law is not obſerved at this Day. Groenw. de LL. Abrog. 
in Cad. Lib. 1. tit. 5 4. | V. os bart wh 


A *Futor cannot bu the Intereſt of his Pupil, neither can a Pro m PD. 18. 1.34 


for buy the Intereſt of his Client's Cauſe, for theſe are the Inlets? “ P. 44.6. 
to Controverſies and Extortion. 


| In France and Holland ſuch Bargains are allowed. Groenw. de 
LL. Abrog. in Cod 8. tit. 37. | | 


Permutation or n Exchange is a Contract without a /pecial Name, I. 3. 24-2. 
in which one Thing is given for another, as Money for Money, 
Corn for Wine, Sc. and is not perfected by Conſent only but by an 
o actual Exchange, for from an H—_— to make an Exchange D. 18. 1.1 
? no Action ariſes. It is older than Buying and Selling, which is M- D. 19. + 2: 
ney for Goods, but there is an Affinity in their Natures and Rules 
concerning Delivery, Warranty, &c. are applicable to one as well 
as the other. 4 But in Exchange you cannot diſcern who is the Sel- D. 19. 4. l. 
ter or Buyer, or what is the Price, and which the Merchandize that? 
is bought or ſold. 

In Letters of Exchange there are three Perſons which may be diſ- 
tinguiſhed. He that hath an Occaſion to remit his Money, he that 
receives it and undertakes to remit it, and he that undertakes to de- 
liver it at the Place, viz. the Correſpondent of the Banker; and 
there may be a fourth Perſon, vig. he to whom the Order is aſ- 
ſigned. We call the firſt the Drawer, the ſecond the Endor/or, the 
third the Acceptor, the fourth the Aſignet. I mention this Contract 
under Permutation or Exchange, becauſe it hath the ſame Name, 
but it hath nothing of its Nature; for when one takes up Money 
to deliver the ſame Sum at another Place, the Banker and his Cor- 
reſpondent have Partnerſhip or Society; or it is a Commiſſion, and 
he to whom the Order is given ſeems to act alſo by Commzsſſion and 


Authority. Therefore be careful not to confound the one with 
the other. 


See 3 & 4 Ann. c. 9. 6 Ann. ch. 2. Concerning Promiſſory Notes 
and Bzlls of Exchange. | | | 


II. Locatio-condufio is one Word (as Emptio. venditio, Bonorum- 
Poſſeſſio, &c.) and it is a Contract of the Law of Nations, —_— 


2 
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*1.3. 25. pr. the Dye of a Thing, or the Service and Labour of a Perſon is gain 
for ſome time for a certain Reward. 


This Contract is very neceſſary in the affairs of Mankind, and 
many Trades are ſupported by it. 
It may be of things moveable or immoveable, as Houſes, Lands, Oc. 
Locator is he that lets out to Hires Conductor he that makes uſe 
of the Thing or Service let out to Hire, and gives the Reward for 
D. 19.2. it. Sometimes mere Work only is hired, ſometimes the Materials 
* 2 „ with the Work, which Materials muſt be good in their kind, o- 


19. 1. therwiſe the Damages muſt be anſwer'd. 


» D.19.2.1 This Contract is alſo perfected by bare » Conſent, as ſoon as the 
Agreement is made. | | 


In England all Sales of Houſes and Lands, and Leaſes of the 
fame exceeding three Tears, are void without Writing. 29 Car. 2. 
c. 3. In Holland Writing is eſſential to this Contra}. Groenw. 
de LL. Abr. in C. 4. Tit. 64. 1. 24. | 


It is like the Contract of Buying and Selling, becauſe it is made by 
Conſent as ſoon as the Price is ſettled; and becauſe Conſent, a 
D. 19. 2. Price and Goods are requiſite to the being of it. * C:rcamvention 
TR) alſo as to the Price is allow'd to half the value, as in Buying and 
Selling; there being a great Affinity between theſe two Contracts. 
But it is unlike the Contract of Buying and Selling, becauſe in 
Selling the property is alter'd ; whereas in Letting to Hire, the 
uſe ons of the Thing is transfer'd for a time. In Buying, a Thing 
to be ſold is neceſſary, but here a Fact and Service of a Man may 
be hired. The Service of an Advocate, Phyſician, Sc. is not | 
*D. 11.6. 1. perly * hired; but rather rewarded with a Gift or Hono re- 
D. 50.13-1-5-ſent; for it is the Service of the Mind not of the Body. 7 Yet 
D. 50. 13. 4. an Action will lie for ſuch Service tho' nothing is promiſed. 


Therefore I cannot but think that there is a little Pride and Vanity 
in that nice diſtinction among ft the Lawyers. | 


In Buying, the Price muſt be in ready Money; but here the Re- 
zD. 19.2. ward may not be in ready Money, but in every thing that conſiſts 
5.19. 2. in number, weight aud meaſure. He that lets out to Hire muſt 
15. 2. ſtand to inevitable Accidents, but the Buyer (not the Seller) in a 

Bargain and Sale. It is peculiar to this Contract, that he that lets 
out his Work, Service or Labour, ſhall anſwer all Damages occa- 

o P. 19. 2. ſion'd by his b unskilfulneſs or neglect. 
SE 'The Price-or Reward (as in Buying and Selling) may be refer'd 
<1.3. 25-1. to the determination of a © third Perſon; but if at the beginning 
the Price orReward is not ſettled, or at the beginning refer'd to Ar- 
bitration, it is not letting to Hire or Hiring, but rather the innomi- 


nate 


Locatio-Conductio eſt contractus Juris Gentium, conſenſu conſtans, de re utendd vel faciendd 


pro certd mercede. I. 3. 25. pr.-----Opere Locato-Conducto, ex opere fatto Corpus alipuod 
perfectum /igmficatur. D. 50. 16. f. f. N 


Non ſolet Locatio Dominium mutare. D. 19. 2. 2. I 


— 


Chaps. Imperial or Civil Law. __ 


nate Contract facio ut des. As when I ſend-my Clothes to the Tay- 
lor, and after the work is done we debate and agree upon the 
Price or Reward for it. r TOTIR.” | 1 

This Contract may be facitiy made, and it is as valid as if the 
Price was expreſly agreed on: For Cuſtom often times will deter- 
mine the Price; as when a Man goes into a Boat for his paſſage, 
by Cuſtom he is preſumed to have engaged himſelf to pay the ſame 
Price with the reſt of the Paſſengers; or it may be tacitly made 
d when the firſt Contract is * and the Perſon hiring continues p. 1. 2. 
in poſſeſſion, and makes the ſame uſe of the Thing or Service by 13. 11. 
the ſufferance of him which let it out to Hire. 

One may let to hire Cattel, Houſes, Land, Mines, and a Right . D. 5. 1.9. 5. 
of Hunting, Fiſhing, f Right of Toll, Service, and alſo Labour, as fp. 61. 4. 
of a Factor or Broker; who are of good uſe in Ports and great Ci- 
ties of Commerce to find out Buyers and Sellers, Sc. 

He that hires muſt not uſe the Thing hired in any other man- D. 19. 2. 
ner than was agreed on. He muſt alſo anſwer for thoſe which he 30. 2. 
employs h under him, and even for the miſchiefs done by his Enemy, D. 19. 2. 
if he gave the Provocation | 3 

If a Tenant abſconds, or ceaſes to pay his Rent for two Years, 25. ,.” 
the Landlord may * break open the Door of his Houſe, and ſecure * D. 19. 2. 56. 
his Goods for the Rent behind; for what is found upon the Premiſ- 
ſes, is al Pledge and Security for it; and he is allow'd even to bring D. 20. 2. 2. 
his Action = before the day of payment, if his Tenant does abandon * 113 
the Bargain and abſcond. But while he pays his Rent faichfully, the 2 2. 78 
Landlord cannot expel him; * unleſs the Landlord himſelf hath oc- = c. 4. 65. 3. 
caſion for the Houſe for his own Family. As the Landlord. would | 
not have let it, but becauſe he had no uſe of it, ſo it is a tacit. con- 
dition that when he hath occaſion, the Tenant ſhould yield it up to 
him. | . ] ne 


This is unknown in England. 5 
But this cannot be applied to a Tenant of Land. 


From this one may conclude, that Leaſes for an abſolute or irre vo- 
cable term were not then in uſe, Sed quærkre. 

The o Locator cannot always. demand the'who/e Pricg.or Reward; « p. . .. 
for ſametimes the Judge will remit an Mind part of it; as when 15. 2. 
the Conductor cannot make uſe of the Thing hired: as was intended, 
or when he could not receive the profits of the Eſtate which he 
farmed by reaſon of Inundations, or other inevitable Accidents; 

v unleſs the Year, before there was ſuch an advantage which made » c, , 6;. s. 
amends for thoſe Loſſes; for Rent is a payment in lieu of Profits. | 
This may be done therefore without regard to the, Rules relating 
to Gircumvention. bats Hott word Tere Hatiden 


Though ſome contend as in England, Ge. that the Tenant ought to 
bear the whole Loſs, as he is to receive the whole Crop. | 
| | | P p p The 


8 — 


© Conductor omnia ſecundum Legem ConduZtionis facere debet; & i quid in Lege pretermiſ- 
ſum fuerit, id ex &quo & bono præſtare. I. 3. 25.5. fr 2 | 


ä 
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The Contract of letting to Hire and Hiring is at an end when 
1C. 4.65. 11. the time agreed upon is i expired. Vet ſometimes the Contract 
| may be at an end before that time. It ceaſes on the part of the 

Perſon hiring, when he finds the Thing hired ſo faulty that it is in 
C. 4. 65. 3. a manner uſeleſs; as* Houſes ſo ruinous that no one can dwell in 
them with — On the part of the Peron letting to hire, where 
he expels his Tenant by the Authority of the Judge before the 
term is expired. This muſt be by authority if the Tenant reſiſteth, 
P. 4.2-13- for no one ought to judge in his own Cauſe. If the * Landlord © 
D. 19- 2-3% would repair his Houſe, the Tenant may remove for a time, with 
a proportionable abatement of the Rent. This is order'd to main- 
tain the beauty of the Buildings. Or if the Landlord. find his 
C. 4-65. 3- Houſe abſolutely neceſſary (as before) for his own Family, which 
he did not foreſee, ſuch a neceſſity ſhall be tacitely excepred, and 
he may remove the Tenant. - Or if the Tenant hath failed to 
„p. 19.2. 56. his Rent for * two whole Years, or keeps a * diſorderly Family in 
*C4-65-3- the Houſe, by entertaining lewd Women, Thieves, &c. © In all 
theſe caſes the Tenant may be diſcharged before the expiration of 


the Term. 
Which is unknown in England. + NENT 1 - BY 


+ 
" 4 


But if there are no ſuch pretences, he may continue the Bargain; 
7D. 2. 14.52. and if he dies within the term, the y Heir ſhall enjoy the remain- 
" ing time. 1 : | $i pri? 
z D. 19. 2. 15. e Landlord muſt let the Tenant have his * whole Bargain, and 
* Covenant that he ſhall quietly enjoy. | 


D. 19.2. 13- 3 If the Tenant continues after the term is expired, he is ſuppoſed 


oy to continue upon the old Agreement. 


By the Cannon Law the Tenant (if he is a Student or Scholar) 
cannot be removed to make room for another, unleſs by his conſent. 
c. 1. X. de Locat. conduct. rn LL. TH 

Among ft the Engliſh Statutes there are excellent Laws concerning 
Diſtreſſes for Rent. 2. W. & M. chap. 5. 8 Anne c. 17. | 


HI. Emphyreufis (from iwPvrdGo to plant) is a C Contract made by 
conſent, but created by the Roman Law and not the Law of 
Nations; by which Houſes or Lands are given to be poſſeſſed for ever, 
upon condition that the Lands hall be improved, and that a ſmall 
yearby Rent or Penſion be paid to the Proprietor. The Penſion or 
Rent may be paid in Money, Grain or any other thing. 

The perpetuity of it, or the long term granted, diſtinguiſhes it 
from Hiring and Letting to Hire. For this Contract orig! ay WS 
made of barren Lands, which could find no Tenant, by r of 
the Charge of Cultivating and Maruring; and therefore length of 
time was required to do it, the afterwards the beſt Lands were 

anted out upon ſuch Conditions. I ſay it is created by the Czvri/ 

aw, becauſe it was (after many Diſputes) determined to be a 


* £ "TH 
_—_— , 


IE Ingen 


— 
— 


d Emphyteufis oft contrattus Juris Civilis conſenſu cunſtans, quo Dominus gradi ſui | Uſufru- 
Hum „ quaſi Dominium concedit alteri ſub lege Metiorationis & praftationis.annui 
Canonis. I. 3. 24. 3. | 8 


* Pe CINE 8 — — — 


diſtinct Contract from buying and ſelling, and from letting to dire 
2 y a ſpecial Law. For ſome thought it to be the Con- 
tract of hiring be ug they conſider d that a Penſion or Rent was 
paid for it to the Proprietor. Others imagin'd it to be'the Con- 
tract of buying, when they ſaw the Tenant had a Perpetuity and 
ſort of Property in it. But the Tenant has only Urile Dominiam 
not Directum; and therefore this Contract is diſtin& and different 
from them. The "Tenant is call'd Emphyteuts, being under an 
Obligation to plant and improve the Land. * He hath ſuch an In 4 ©. 4:66. 4. 
tereſt that he may ſell the Profits of his right in the Eſtate to ano- 

ther, with the conſent of the Proprietor; but with this condition, 

that he muſt allow two Months to the Proprietor to conſider whe- 

ther he himſelf will be the Purchaſer. 


Laudimium, or the gon part: of the value, 
Almoſt the ſame with 4 Relief. 


is to be paid to the Proprietor by the new | Tenant, as an acknow- 
ledgment upon Ive eſtiture, or for being put into Poſſeſſion. The 
| Penſion or Rent call d Caron, is to be paid annually as an acknow- 

nt of the ſuperior Title; which cannot be detain'd or remit- 
ted, tho” the Emphyreute made no Profits of it that Year, as may 
be done in letting to hire and hiring; for it is not to be paid by | 
reaſon of Profits receiv'd as in © that ContraQ, but as an acknow- D. rg. 2. 4. 
ledgment of the tenure. 


Emphytzeſis may be either f Eccleſiaſtical or Civil, # Perpe- v 34 
E- 


Chap. 5. Imperial or Civil Lan. f 2389 


tual or Temporal. It may be made by Contract, Teſtament, | . 37 1. 
ſcription and Succeſſion. And it may be loſt, and the Tenant tre. 
moved by the Authority and Sentence of the Judge, if the Ten 
ceaſes to pay the Rent or Canon in two Years for an Eſtate held » x. ap. fn. h. 
of the Church or of a Monaſtery ; or for three Years ant a 
ſtate held of a ſecular or privge Perſon. N 4 


Though the Guat Li Law is moſt dee, et it a a rations 
Excuſe 2 * the non-p 


TIRE 22 e not; and 1 

Fre 4 | 

— icigh — e, tor Fre 
Farms and Copy 


5 it fr 
m He ſom 


The Eſate is alſo. loft if the E eee lk or manger e 66. 3. 
without the en of the the map | 7 


0 


© Otherwiſe in France and Holland. Groeny: de LL. Avro i 
4-66. 3 


Alſo if he commits | waſt, Ge. eaſe e er by Vit of e 
— which is call'd » Conſolidation ; and by Dan Tn or Sur- Auth 2 
render. 

This Contract may alſo be made of n Houſes as well as of 1 0 1. 2. 
and the Contractus Swperficierins hath great affinity with it: 9 In Auth. f qua 


ahh Contract a Man hires Ground to build upon at a Yearly ep. 43.18. 1. 
ent. = d | 
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IV. Societas or Partnerſhip had its original either from the ſmall- 
neſs of the Stock of particular Perſons, who could not trade alone; 
or from Covetouſneſs, where there was a deſign of ingroſling, or 
elſe from the Nature of the undertaking, which required the 'afli- 

PI. 3. 26. pr. ſtance of many. v It is a Nominate Contract, invented by the Law 
of Nations, where (by the conſent of two or more) Goods or Labour 
are put in common, that each ſhould ſhare in the Gain and Loſſes. 
The principal concern is Gain or Loſs. - It muſt be by mutual con- 

1 D. go. 1). ſent, 4 for the Partner of my Partner is not Partner with me. It 

47-1. muſt be of Publick or Private Things, Perpetual or Temporary, 

*I.3. 26. *General, of all the Goods a Man poſſeſſes, or Particular of one 
Commodity, as Wine or Oil. <1 Jah 

Tho' one brings all his Goods into the Stock, yet that which 

*D. 17. 2.9. comes afterwards by Inheritance or Gift is not to be computed as 

rt; for if it came by Inheritance, it is a ſort of a Debt to himſelf; 
if by Gift or Legacy, it may be a Recompence or Reward to that 

. 17. 2. 5. One Perſon. Each Man muſt contribute ſome ſhare, * otherwiſe it 

2.&1. 35. cannot be Partnerſhip. Goods on both ſides may be brought into 

» D. 17. 2. 29, the Society, or on one {ide Goods, on the other Labour and Ser- 

P. 17.2. vice, or Labour and Service on both ſides ; * for between two or 

TOY more Artificers there may be a Partnerſhip, and their Gains may 
be in common. | IR OI. e291 


x I. 3. 26. 1. If ie is mentioned to the contrary, all are to have e- 
qual parts of Loſs or Gain proportionably to their Goods brought in- 
to the Stock; but by particular Covenant one may have u Parts, 
7D. 17. 2. 29. and the other the third. If it is agreed that one ſhall have all 
. the Gain, and that the others ſhall bear the Loſſes, it cannot be 
Partnerſhip; for ſuch Covenants are contrary to the Nature of it. 
That would be ſuch a Diviſion as was made 0 the Lyon in the Fa. 
ble; and to which the Ancients did often allude upon this Occa- 
1. 3. 26.3. ſion. If one is to ſuffer ſuch a part of the Loſs, he is to have his 
| ſhare of the Gain in Courſe, though not expreſſed; and if one is 
to have a ſhare of the Gain, he is by parity of Reaſon to under- 
J. 3.26.2. go Loſſes proportionably. Vet by-ſpecial Agreement one — 
ave two parts of the Profit, and bear a third part of the Loſs; 
ſuſtain two parts of the Loſs, and have but one of the Profit; or one 
bD. 17. . 29. may bear all the Loſs, and divide the Profit; * for a Partner may be 
8 conſider' d extraordinarily (beſides his Contribution of Goods) for 
his Credit, Art or Knowledge, or for his Travel or Dangers which 
he undergoes in the Management of the common Cauſme. 
eD. 1). 2. 56 9. What one Partner ſuffers for any Injury offered by him, which 
i. had no Relation to the Partnerſhip, ought not to be allowed out of 
the common Stock. And in a Society or Partnerſhip of all manner 
of Goods, no one ſhall be allowed out of the common Stock that 
4 D. 17. 2. 5. Which he ſquanders away in Dice or Women; © but he muſt be 
15, 19, Ke. allowed for the neceſſary Expences of himſelf and Famil. 
* D.17.2:57- All Society or Partnerſhip ought to be to an honeſt; Purpoſe, and 
if it is founded upon Injuſtice, the Covenants are null and _ 
; ? , - 2 


ä 8 8 
— 


* — Mts. 4 1 


P Societas eſt contractus Juris Gentium conſenſu conſtans, quo rei vel oper@ communis contrabi- 
tur, ad participandum Lucrum vel Damnum. * 
r Socii mei Socius, non eff meus Socius. D. 50. 17. 47. 1. 
© Rerum inhoneftarum nulla eft Societas. D. 17. 2. 57. r 


Chap. 3. Imperial or Civil Law. 2414 
The Gains and juſt Loſſes therefore being ſtated, with the neceſ- 5 a 
far * what remains ought to be divided. bh hag 

The artnerſhip is d:ſatved, Ba 5 
1. 8 By the mutual Agreement, or by Renunciation of one of the D172. 65. 
Partners; which is ordered differently from other Contracts to pre- 
vent Diſcord, which muſt of Neceſſity ariſe when one is forced to 
continue in Partnerſhip againſt his Will; and becauſe Partnerſhip of 
it ſelf does naturally occaſion frequent Diſputes and Controvexſies. 
This Renunciation may be either expre/7 in direct Words, or facit, 
as when one begins to trade apart by himſelf. * But this Renun- D. 265 
ciation cannot be at any Time; for if it is made fraudulently to buy 5: * © 
a ſcarce Commodity alone, Sc. or unſeaſonably, when he foreſees 
Loſſes juſt coming, it ought not to be accepted; unleſs it is to the 
Prejudice of him. that renounces it. So if a Renunciation is made, 
by one when! abſent, the Profit that is made, till the reſt of the D. :7. 2.17. 
Partners have Notice of it, ſhall be put in common; but if he hath * 
ſuffered any Loſs, he ſhall bear it himſelf. 

2. By the * Death of one of the Partners; for the Induſtry, Know- D. 17.2. 65. 
ledge and Fidelity of that Perſon might be the Occaſion of the firſt 


Appointment. By ſpecial Agreement it may be continued amongft 
the Survivors. 


# 1 


* 


By the Laws of England Surviverſhip regularly takes Place only 
in Jointenancy, «nle/5 there is an Agreement to the contrary, or un- 
teſs the Partnerſhip is among ft Merchants. 1 Inſt. 182, a. 


The ! Heir himſelf cannot be obliged to continue private Part- D. 7. 2. 39. 
nerſhips, although there was an expreſs Agreement far it by the Te- 
ſtator or Inteſtate; for this Contract is made by mutual Conſent of 
every Man that is a Party. Yet the Accounts ought to be ſettled 
and perfected by the Heir; u for he muſt ſhare in the Profit and ® D. 17. 2. 
L of an Affair which is depending: And if the ſurviving Part- 4 2 4 
ners undertake any new Adventure, (not knowing of the Death of c-. 
their Partner) the Heir ſhall take part of the Profit and Loſſes; but 
if his Death was known, the Society is diſſolved. . 

3. By o Accompliſhment of the Buſineſs or Affair for which the * 1. 3. 26. 6. 
Partnerſhip was contracted, as for the buying and ſelling a parcel of 
. gc. or by Expiration of that Time for which it was agreed 
to trade in. ; 

4. By v Confiſcation of the Goods of one of the Partners; for being 1. 3. 26. . 
under a Condemnation he is dead in Law, and may be reckoned as 
one really dead. Wi | 

5. By 4 Ceſſion of all the Eſtate of one of the Partners to his Cre- +1. ;. 26. 8. 
ditors, for now he hath no Goods to put in Partnerſhip. | | 

6. By excluding one that is fallen mad, whoſe Curator alſo hath C. 4. 37. 7. 
Power to renounce for him. : | 

Upon the Diſſolution of Partnerſhip, * Security ought to be given · D. 17. 2. 38. 
on both Sides to bear a part in future Lofles, and to divide — 


Profits. 
244 1 
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" Lucrum non intelligitur niſi deducto Damno, nec Damnum niſi dedutts Lucro. D. 17. 


2. 30. 
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In the Laws of England there is 4 Diſlinction between Co rt- 
ners, Jointenants, and Tenants in Common. I Inſtit. 163. a. Lib. 3. 
CAP. 2, 3, 4. | 


eD.17.1.1.4. V. Mandatum, a Commiſſon or Authority, is 4 Contract of the 
Law of Nations, by which an Affair is committed to the Manage- 
ment of another, and by him undertaken to be performed gratis. For 
though in propriety of expreſſion it ſignifies only the Fact of the Per- 
ſon authoriſing, yet in Law it is taken for a Contract, and the Fact 
of both Parties. It is founded in Friendſhip and Humanity; the 
Rules of it were religiouſly obſerved amongh the Romans; for the 
Mandatary was anſwerable for the ſmalleſt Negle&, and was bound 
to act with the utmoſt Diligence. The Perſon authorizing is the 
Mandans, the Authority Mandatum, the Undertaker Mandatar iur. 
It may be General and unlimited, or Special and reſtrained; Ne. 
dicial as that of a Proctor in a Court of Juſtice (which hath no Re. 
lation to this Title) or Extrajudicial as that of a common Agent, 
D. 1. 1.6.2. Receiver, Factor, Oc. It may be given expreſſly or " tacitely. This 
Tacit Authority muſt be collected from Circumſtances, as by S 
P. 17. 1. 1. ferance or Confirmation of what is already done. The Contract may 
* be amongſt Perſons » ab/ext by Letter, as well as amongſt Perſons 
* D. 17. 1. 3. preſent by verbal Agreement: and it may be * a&/o/ute or upon Con- 
dition. But it muſt be undertaken gratis, or elſe it will become 
7 D.17.1.1. 4.7 another ſort of Contract, viz. that of letting to hire and hiring. 
This Contract had its original from the Neceſſities of Mankind, 
when becauſe of Sickneſſes, Abſence, Sc. they could not attend 
their Affairs perſonally; and it was contrived to be performed in 
: 1. 3. 27. 1, five different Methods, and upon five ſeveral Oc 
2, 3, 4, 5, 6. the Sake of the Perſon giving the Authority only, as when one au- 
thorizes another to buy him an Eſtate. 2. For the Sake of the Per- 
ſon undertaking the Management of the Buſineſs, purſuant to the 
Authority; as when I authorize another to lend Money at Intereſt 
to a third Perſon, to make Payment of it to me. 3. For the Sake 
of a third Perſon only, as when I give you an Authority to buy an 
Eſtate for Titius; for though I have no Intereſt in the Performance 
of it at firſt, yet after you have executed that Authority, then I have 
an Intereſt, and you and I are ſubje& to each others Action, and I 
my ſelf am become accountable to Titius for ſuch an Undertaking. 
4. For the Sake of the Perſon authorizing, and a third Perſon ; as 
when I authorize you to buy an Eſtate for me and Titius. 5. For the 
Sake of your ſelf the Mandatary, and of a third Perſon, as when I 
commiſſion you to lend your Money out at Intereſt to Titius; for tho 
again 1 had no Intereſt at the beginning that you ſhould lend your 
Money to Tztius, yet ſince you have acted purſuant to that Order 
(when it was in your Power not to have acted) I have now an In- 
tereſt to ſee that you have ated bond Fide, and you have an Inte- 
reſt to call me to an Account if I have ated any Thing againſt 
you fraudulently, or with any ill Deſign. 


Obſerve 


— — 


t Mandatum eff Contractus Juris Gentium Conſenſu Conſtans, quo Negotium Honeſtum al- 
teri id ſuſcipienti gratis gerendum committitur. | 


ons. 1. For . 


WY 


Chap. 5. 
Obſerve that an Order, Commiſſion or Authority differs from 


Advices or Counſel. That requeſts and urges the Performance of I. 3. 27. 6. 
the Thing, this implies that the Adviſor is unconcerned and indif- 
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ferent, whether or no the Thing is ert That again ſuppoſes 


the Perſon authorizing may have a and Intereſt in the Per. 
formance, This ſuppoſes only the. Intereſt of the Perſon adviſed. As 
for Example, if in general Words one adviſes and perſuades you to 

put your Money out to Uſe, this is Counſel and for your own Sake, 

and he can get no Advantage by it; for the __ of the Sum, and 
the Perſon are left. wholly to your own Choice. But if Ib perſuade e p. 50.14; 2 
you to lend Titius a certain Sum, this Deſignation of the Perſhn ſeems 3. 27. 6. 
to have the Force of an Authority, and you ſeem to juſtify the Se- 

curity, and to have ſome Intereſt in it. herefore becauſe he re- 

lied wholly upon 1 Word and Veracity, it is reaſonable that you 

ſhould be liable if the Security fails, and appears to be otherwiſe 

than you repreſented it. This is ſo far juſt that if even general Ad- 

vice was fraudulently deſign'd, the Adviſor ſhall be anſwerable. 

For though Advice ſhall not anſwer for ill Succeſs, yet it ſhall: be © D. 50. 17 
reſponſible for its Deceit. | wat 


Otherwiſe by the Laws of England. 


If an Order or Authority is given for the Performance of ſome 
thing that is evil in it ſelf, or © againſt good Manners, though you 1. 3. 27. 7. 
ſuffer in Body or Purſe for the Performance of it, you can have no 
Action or Remedy againſt the Perſon authoriſing; but he himſelf 
may likewiſe be puniſhed, ſometimes with the ſame Puniſhment, 
ſometimes in a leſſer Degree. If the Matter of the Authority is juſt 
and honeſt, he that executes that Authority muſt take care not to 
tranſgreſs the Limits of it, or act beſides it by doing ſomething *D. 7. 1. 5. 
elſe; unleſs it is moſt manifeſtly and without any Poſſibility of Mil. . 
carriage, and for Advantage, or equivalent to that which was in 
Commiſſion. For in private Commiſſions we may ſu poſe ſome- 
thing is left to the f Diſcretion of the Perſon anthorized in the Exe- p. . 1. 6a 
cution, who is not tied up to Forms. So if you buy for s leſs Mo- 
ney, and fell for more than you were directed and ordered, the Au- I 3. 27. 8. 
thority is well executed; but if you buy for more, or ſell for leſs, you 
have exceeded your Power, and you ſhall only recover that Mo- 
ney in Buying, which you were authoriſed to lay out and no more, 
and you mult make up that Sum which you were directed to ſell for. 
If you exceed the Limits of your Commiſſion, you your ſelf are 
bound, but not he that employed you. | 


w — 


0. 4.35.12. 


Theſe Direction: and Obſervations may hold good in private A 
fairs; but it is dangerous to take this Liberty in publick Commr/* 
ſions, where the Commands of Superiors are to be ſiriftly executed; 
for the bare Execution only ſeems to be left to an Ambaſſador or En- 
voy; therefore he muſt not depart a Tittle from the formal W, abt | 

__ unleſs 


1 — 


© Confilii non fraudulenti nulla Obligatio eft. Cæterum fi dolus & calliditas * de 
dolo Actio competit. D. 50. 17. 47. Nemini ſuum Officium damnoſum eſſe debet. D. 47. 
61.6. | | | 

* Diligenter Fines Mandati cuſtadiendi funt, D. 17. 1. 5. 
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unleſi there is the uſual Clauſe to ſupply and change, as the Intereſt 
of the Perſon authorizing ſhall ſeem to lead (or the like Expreſſions) 
to juſti e him in it. 


I. 3. 30.4 This Contract is diſſolved. 1. By mutual ' Conſexr. 2. By the 
x 1.3. 27. 19. Death of k one of the Parties to it, as ſoon as there is Notice of it; 
J. 3. 27-11: for Friendſhip between them was the Foundation of it. 3. 1 By a 
Pp timely Revocation of the Perſon authorizing, and by a timely Re- 
nunciation of the Mandatary or Perſon authorized. It may be done 
= I, 3. 30. 4 by one of the Parties, as in Society or Partnerſhip, n contrary to the 
common Rule, becauſe when the Perſon authorrzing ſeaſonably re- 
vokes his Authority, his Intereſt is only concerned; and when the 
Mandatary renounces in Time, it is reaſonable that that alſo ſhould 
be allowed; becauſe Acts of Friendſhip ought not to be extorted. 
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See the difference between Mandatum and Negotiorum Geſtio f- 
terwards in the next Chapter. | | 

In the Laws 2. England #his Contract being to be performed as 
mongſt private Perſons gratis, and without Conſideration, is of no 
V/e. (Dr. & Stud. Lib. 2. cap. 24.) For hiring and letting to hire of 
Labour and Service is got into the Place of it. 


CHAP. VI. 


Of Obligations from Improper or Quaſi Contracts, macs by. 
Law, without Agreement or Conſent, © 5 


Hus far of the four kinds of nominate contracts. 
There are ſome Obligations which ariſe amongſt Mankind 


ithout any previous Conſent or Agreement; and they are called 
Improper or Qua Contracts; yet they have as firm a Foundation in 
Juſtice as thoſe which are made directly and by Conſent. It will 
therefore conduce to the Peace of Mankind, to let them know from 
the Rules of Law what Engagements they lie under, though they 
do not intend it. | 
To the four Kinds of Contracts which have been explained, vi. 
Contracts by a Thing done, by Words, by Writing, by Conſent) the 
improper Contracts may be added. | 
" An Improper or Quaſi Contract is as binding to thoſe who are 
unwilling or ignorant of it, as ſtrongly as thoſe Contracts which are 
entered into by Agreement. The mutual Obligation ſprings at firſt 
from the Fact of one of the Parties only, and may be deſcribed in 
eight Inſtances, though more may be added to them. 
o1.3.28.1, 1. Negotiorum Geſtio, which is an improper Contract wherein one 
28 without Authority manages the Affair of another that is abſent and 
| ignorant 


— 


15 Que conſnſu contrahuntur, contrarid Voluntate diſſaluuntur. I. 3. 30. 4. | 
n Duaſi contractus eſt Negotium, ex quo Jure Civil: etiam inter Invitos & Jenorantes Obli- 
gatia naſcitur, ex Conſenſu duorum pluriuitve pre ſumpts == 


| 4 
* 


e 
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ignorant of it, So that it v differs from Mandatum and a Judicial: D. 3: 5. 5. 
Proctor, who Act by Order and Authority of a Party; for This 
Acts by Authority of the Law. 4 3 N 

This was introduced for the publick Good, becauſe Men were FN 
often forced upon ſudden Journies, and had no opportunity of 
time to appoint Agents to Act for them. Good Nature introduced 
the Obligation before Religion made it a Duty. WHILE 

In the management of it the 4ſt exact diligence is requiſite; 1. 3. 28. 1. 
contrary the common Rule | N 


[See pag. 107.]. | | . 1 341 c. (G44 i 2431] 7 


becauſe the Perſon without hy appointment offers his Care, and 
undertakes the management of his own accord. This diligence be- 
ing expected will not diſcourage Men from ſuch Kindneſſes, ſince 
the hopes of creating.Friendſhips, or Eiteem, or the Expectation 
of a Gratuity will encourage ſome Perſons to it. If they fail, it 
ſhall be reckon'd a Fault to * meddle with other Mens Matters, D. 50. 17.36. 
which is order'd for ſecurity. of thoſe that are abſent ; if they fuc- 
ceed, there is hopes of Reward which may attend 1 it. 
The abſent Perſon muſt a e of what is well done, and ex- D. 3. 5.2. 
ecute all Promiſes, indemniſie che Agent from all Obligations, and 
reimburſe all Expences. Thoſe Coſts which are laid out imprudent- 
ly and unneceſſarily fall upon bim that undertook the Buſineſs with- 
out directions; but if the undertaking was neceſſary, tho? there p. 3 f. 10. 
was ill ſucceſs, yet he ought to be rec ced; as when he ap: 
plied. himſelf to cure a ſick Bondman, and the Perſon died under 
the Operation. So if a Friend of an abſent Perſon buys neceſſary . D. 3. ;. 22 
Proviſions for the Maintenance of the Family, and that is deſtroy d 
by Fire or other accident of the like nature, yet he ſhall recover 
his Coſts. » What hath been once approved of cannot afterwards” D. 3. 5. 9. 
be counted as unneceſſary, * and what was once deſign d as a Gift, D. 3. 5. 34+ 
and to be done gratis ſhall not be recover d afterwards as a Debt. 
Of which 157 a judgment may be made from the nearneſs of Kin 
between the Perſons, and from other Circumſtances. 


Ey the Laus of England, He that without Order meddles with 
the Affairs of another Perſon (tho to his advantage) has no Action 
for his Coſts, but is rather 4 Treſpaſſer. S { 70 


2.) Tutele Adminiftratio; for this is not a Contract by Agreement” I. 3. 28. 2. 
of the Parties, but a Duty Pont on the Guardian by the Publick. 
ath 


The miſerable Eſtate of Orphans ſeems to challenge this care from 
the Publick, that another er ſhould be placed in the room of 
him that is loſt... | | en, 
Vide antea Of Guardians, p. 127. 


3. * Communio honor um; for that does not neceſſarily ſuppoſe the I. 3. 28. 3; 
Contract of Society or Partnerſhip, becauſe 1 may happen to be „ 
er if in 


—— —_— 


— — 


Culpa eft immiſcere ſe rei ad ſe non pertinenti. D. 50. 17, 36. 
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in fact only without Conſent or Agreement; as when an Eſtate de- 
ſcends amongſt Co herrs. | 1 


In the Engliſh Laws call d Coparceners. 


There each will be bound to the other by the Action Familie er. 
ciſtunde, i. e. to divide the whole Inheritance, and ta ſettle the Ac- 
counts which relate to it: Or as when one particular thing is gi- 
ven to two Perſons by Legacy or otherwiſe, 15 178: 


In the Engliſh Laws call'd Zoynrenants.] | 


then each will be forced by the Action Communi dividundo, to di- 
vide ſhare and ſhare like, and to make allowances for extraordinary 
Coſts. or Recompence for Damages; or when each of us buy ſepa- 
rately from two Perſons two different Shares of the ſame thing, and 


* * * 


have different Titles. 
With us Theſe are call'd 7 enants' in Common. 


«1.4.17. 4.5. f the Thing cannot conveniently be divided, the whole may be 
adjudged to one, and the' ſame Perſon order'd to pay a ſum of 
Money to his Companion for his proportion. But it they cannot 
agree upon a Diviſion, or upon the Price, it ought to be expoſed 
bc. 3-47. 1. to b Sale. Or if a Diviſion may be made, (as of Land, Ge.) the 
D. 10.2. greater ſhare may be charged with a Service to the other; as with 
40.36.14. 4, Paſſage to fetch Water from it and the like. However every 
; Share muſt ſtand as a Warranty to the Title of the other Shares of 
courſe without ſpecial Agreement; and if the Title of any part is 
evicted or recovered, they muſt come to a new Diviſion, or make 
recompence for the Loſs. 5 15101 1 
P. 10. 2. 3. As to the? Evidences and Titles belonging to an Eſtate in Com- 
mon, the judge may order them to be left with him that hath the 
beſt part, and that the others ſhall have authentick Copies, and a 
Covenant from him to produce the Original when there is occa- 
ſion for it. If all have equal Intereſt, and they cannot agree who 
ſnall have the cuſtody of t — the Controverſy may be de- 
cided by lot, or a Friend may be choſen by the majority of Votes, 
or nominated by the Judge to have the of them. 
4. Judicium Finium Regundorum, will create an Obligation alſo 
without the conſent of the Parties, where ſeveral Proprietors have 
their Eftates ſo joined and ſituated, that each Perſon is forced to 
D. 10.1. 4. keep within his own bounds. f Great care ought to be taken of 
10. the Boundaries of Lands in open Fields. In Buildings there is ei- 
ther a Wall belonging to one Neighbour only, or common to both, 
which yoo 2 viſible N 5 a 
28. c. F. B Aditio Hereditatis, by whi e Heir accepting of the Inhe- 
+6325 ritance is ſome way obliged to the Legataries by Will, tho” he ne- 
ver made any Contract with them. But as to his Obligation to 
the Creditors of the Deceaſed, that is by the Corral? of the De- 
ceaſed transferr'd upon him. | 
v z. 28. 6. G6. * Solutio Indebiti, when by miſtake one is paid a Debt which 
was not due to him. Here he is bound to reſtitution, not from 


I any 


: . >... Sb alTls IF, 45 3 
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any real Contract or Agreement, but by a ſuppoſed or implied | 
Contract, and as much as if he had actually borrowed the Money. 
For it hath great affinity with'a Aurum. ran e 

Two things are * to create this Obligation. Fir, The 
Money paid muſt not be due. Secondly, The Money mult be paid 
by miſtake, either of the Fuct, or of the Law; for ignorance of 
either is ſufficient in this caſe.” moos Ar © ow > 


Vide antea, Book I. Of a Human AF. pag. 104, 1og. 
| „ttt 0 f R Nu 


If Money not due is knowingly paid, it does amount to a Gift. D. 50. 17. 54 
If it was paid under a doubt it may be recall'd; ſince Doubt and 
Error are equally favourable. — 

This may be extended to all caſes where one hath the Goods of 
another without Title to them; as when the Goods of another are 
loſt and found, he that finds is oblig'd to return them to the true 
Owner. So that this Obligation may happen where the Goods 
come to a Man's poſſeſſion by chance, as well as when they are 
taken from him by ſome voluntary Act. 

Where a Payment is unlawful, * it may be unlawful only on the: D. 12. f. 1 
part of the Perſon paying, or on the part of the Receiver, or on 
the part of the Perſon paying and the Receiver, If the fact is un- D. 12. f. 1. 
lawful only on the part of him that pays, the Receiver ſhall not » 2. 3. & 4. 
regularly be forced to return it; as when one makes a Preſent to 
a virtuous Woman with a'deſfign to debauch her. If on the part 
of the Receiver, tho” the Gift or Payment is made, it may be re- 
call'd, as when Money is gotten by Threats or Extortion. * If the = D. 12. f. 3. 
unlawfulneſs was both on the part of the Perſon Paying and Recei- 
ving, it ought not to be return'd; as when a Woman bargains 
with a Man, that for a Sum of Money he hall have the uſe of 
her Body, or when a Judge is bribed. It matters not whether the 
Condition is executed or no, for the payment cannot be recove- 


. 
” 


red. | | 
The fame Law is of Lands erroneouſly aſſign'd for the ayment 
of an ny Debt; and if any thing of an individual Nature as D. 50. 17. 
one piece of Plate, Sc. is erraneouſly paid, or one enclofed pieces? - 
of chns of greater value than the real Debt, convey'd by mi- 
ſtake, the whole may be recalled; becauſe no one is to be forced 
into Partnerſhip againſt his Will; tho' the former Obligation (if a- 
ny thing was due) muſt remain in force. 1 N 
7. By Accidents Obligations may ariſe without conſent of Par- 
ties. Now fortuitous Cafes come ſometimes by the fact of one 
Party only, as by Thieves and Robbers; ſometimes by the ordinary 
courſe of Nature where no Party is concern'd, as from Lightnings, 
Inundations, Tempeſts, or from an event partly from the order of 
Nature, and partly from the fact of Man; as from Fire by negli - 
gerice. The fact of Man being conſider'd more generally, it in- 
cludes thoſe Events which not only happen'd by the fault or guilt 
of Man, (which are to be deſcribed hereafter) but thoſe events 


which 


K 


*—— 
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R L 


' Cujus per Errorem ati patitis gd, ejus conſults dati Donatio.eft. D. 50. 17. 53, 
® Cum amplius ſolutum eft quam debebatur, cujus pars non invenitur que repeti poſſit, totum 
e indebitum intelligitur, manente priſtind obligatione. D. 50. 17. 84. 
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; which came to paſs without his Aſſiſtance. That only is the Sub- 
* D.47. 2.43. ject of this Place. For * he that finds any Thing loſt; is bound as it 
4 were by Contract to enquire out the Owner, and to return it to him 


Deut. 22. 1, 25 3, Exod. 23. 4. | 


1 
I do not reckon hidden Treaſures (which are diſcovered) amongſt 
the Things which are loſt and found. 211701 gif ate 

If Goods are thrown over-board in a Storm to lighten a Ship, he 

that was the Owner of the Goods mult be recompenſed by the Ma- 

o P. 14. 2. 1. {ter of it, or by a o general Contribution of thoſe that are left; for 
v P. 14. 2-2. he threw out for the general Safety. So if ? Proviſions fail in a 
15 Voyage, if _ one hath a private Reſerve, he ought to bring it in 
4D. 14. 2. 2. common. 4 If a Ship is redeemed from Pirates, all that are con- 
2. cerned in the Cargoe mult contribute to the Price of it; but if the 
Pirates had boarded the Ship, and plundered only ſome part of the 

Lading, the Owner of thoſe Goods mult bear the Loſs, and cannot 

ſue for a Contribution of that which is left. All that is ſaved from 
Shipwrack by unloading the Veſſel muſt be eſtimated according to 

r D.14. 2.2.2. the Value of it, not according to its Weight. or Burthen. So Jewels, 
Pearls, Rings, and the Cloaths on each Man's Back muſt be rec- 

koned according to their Value, and the Proprietors muſt contribute 

a fourth, a fifth, &c. in Proportion with the reſt of the Crew, wha 

had weightier Goods. For it is the Value, not the Weight that cre+ 

» D. 14. 2. 3 ates the Care and Concern. If the Main- maſt is cut down to ſave 
the Ship in Danger, there ought to be a Reparation from the Goods 

© D. 14. 2.7. with which ſhe was laden. But if the Ship is loſt, each Man may 
retain what he can ſave, and there ought not to be any Contribution 

for Goods loſt, or 1 Diviſion of thoſe Goods which are preſerved 

«D. 14. 2.4. in that Manner. » No, not if ſome Goods were preſerved in the 
Long- boat; for a Contribution is for thoſe Goods which were 

„P. 14. 2.4 thrown over-board, and which ſaved the Ship it ſelf. * If the 
Goods of one Merchant are caſt over to eaſe the Ship's Burthen, 

and afterwards the Ship is caſt away in another Place, and ſome of 

the Goods are recovered by the Divers, thoſe muſt be divided to 

make amends for the Goods thrown over-board'; for the caſting 

them away conduced to the Recovery of theſe Goods, becauſe by 

that Means they were brought to ſuch a Place, where they might 

be recovered. |, | | 

8. Frauds may alſo create Obligations where there is no direct A- 

reement. For if Debtors paſs away their Goods or Eſtates to de- 

raud Creditors, he that receives them ſhall be forced to return them 


— 


7 42. 8. 1. to the Creditors. * And all Gifts, feigned Bargains and Sales, frau- 


bs dulent Acquittances, and all Acts tending to that Purpoſe ſhall be 
„ D. 42.8. 25. void. But what a Father gives in Portion with a Daughter is to 
i. be excepted, if the Husband was ignorant of the Fraud; becauſe. 
P. 42. 8. 6. he received what he ought to receive. For if a Payment is made 
6 K 7. to one Creditor of his whole Debt, who knew the low Condition 
of his Debtor, and there remains nothing to pay others, this is not 
fraudulent; the reſt of the Creditors may blame themſelves for not 

P. 42. 810. being more vigilant. * But if the Goods of the Debtor are ſeized 
* by the Creditors, by Virtue of Judicial Proceſs, a Payment to one 
Creditor is void; or if the Payment is made after a Debtor abſconds, 

it ſhall be returned and divided equally amongſt the reſt of the Cre- 

2 | | ditors ; 

7 
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ditors; for the Debtor ſeems by abſcotiding, to have left his Eſtate 
equally amongſt pen. 


| 181 ii Mön | | 0444 
Theſe Frauds were very common amongſt the Romans, becauſe they | 

b contracted often "without Writing ;* and even 4 Mortgage — I. 3. 16. 

be made by verbal Agreement; '' 1 81 f . 20. 1. 4 
In France all Agreements and Bargains which exceed the value of 

100 Livres, ought to be'in Writing; and — are not good 

wile [5 paſſes before a Notary," or before 4 Fudge. Loix Civiles, 2 

Tom. Tit. 10. Vide Part 12. de la Sed: r. des ventiones. Which 

Method makes F 775 almoſt impratticable. In the conveyance of 

Lands ſome ſuch Met had is obſerved in Holland Groenw. de Le- 

gibus Abrog. Inſtit. Tit. 23. by the Lau of England an Aliene- 

tion of Land muſt be in Writing ; unleſs Copyhold or cuflomary' E- 

ſtates; and all Contracts for the Sale of Goods at 10 l. or upwards 

muſt be by Note in Writing, except the Buyer receives part of them, bp U. 

or gives ſomething in earneſt. 29 Car. 2. cap. 3. Regilters are now ” 

erected in ſeveral Counties in England 20 'znroll Conveyances' and 

Wills that concern Lands, cke. nde 

Vide the Engliſh Sratutes concerning in 810 Nil 
t. Fraudulent Conveyances. 50 Ed. 3. 6. 21 H. 8. x5. 14 Eliz. 8. 

13 Eliz. 5. 27 Eliz. 4.4 & 5 W. & M. 16. Nr 2 % 

2. Bankrupts. 13 Eliz. 7. 1 Jac. 15. 21 Jac. 19. 4 & 5 Ann. 17. 5 

Ann. 22. 5 ach | T0 THR ige 
3. Fraudulent Wills and Teſtaments. 3 & 4 W. & M. 13. 
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Of Crimes, lo Divided; and: then ef Obligations arifong 
from Private and Proper Treſpaſſes and Offences, and 
therem of Theft, Robbery, Damage and Injury. 


N Contracts Men are preſumed to enter willingly into an Obliga- 
tion, and to bind themſelves ; but by the Commiſſion of Tre/- 
paſſes and Offences the Law obliges them whether they will or no. 

« Deliftum, a Crime is an Act committed againſt Law, and puniſh- * D. 50. 16. 

able by it. Though I ſay an Act committed, yet Omiſſions are alſo h % 5% 


included. f mere Intention is not an Act, neither doth it hurt civil« b. - 3 9. 
7 | a: | 


SOCiety. | N | 

A Grime may be committed by Deſign or . but when it 
is by Neglect, the Puniſhment ought not to be 8 ſevere. It may be D. 48. ig 5. 
committed by giving * Directions, and by ' commanding another to 2: 
commit it, if the Event does follow. Alſo by Aſliſtance * before the 5 46. 19. 
Fact com̃mitted, zx the Commiſſion of it, and = ter the Fact is D. 50. 16. 
committed, by receiving and concealing the Criminal. When you s 


8 3 * 
— F TX 

Lo 
* 


1 2 . 


1 


act illegally by Command of a Superior, as a Judge, &c. you ought "im en. 
: » 811 | | | not . 48. 8. pr. 
— i 4 5. 47. 16. 


* Oui Fuſſu Judicis aliguid facit, non videtur dolo malo facere quia parere neceſſe habet. n D. 50. 17. 
D. Ps 17 * — Ad ta que — babent Atrocitatem facinoris 5 Do- 7 8 
miuis obtemperaverint, D. 50. 17. 157. | | 44- 7. 
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not to be excuſed, unleſs it was doubtful whether the Act was juſt 
or unjuſt, and when the Crime is of an inferior Nature; for where 
the Magiſtrate commands Things manifeſtly unjuſt or illegal, you 
„P. 3. 2. 13- ought to diſobey. A © mere 4 ion of the Crime after the 
D. 50. 17. Commiſſion does not make the Perſon guilty, but an ? Approbatiog 
JE attended with Fact is equal to a Command. Ad TIN I 
D. 48. 8.12. 4 Tyufants, or thoſe that walk in their Sleep, or Madmen, cannot be 
ein of an Offence, for they can have no Deſign. But as to In- 
nts, Examinations t to be made of their Underſtanding and 
PD. 47. 10. 3. Diſcretion; for then, if they ap to be near * Puberty, they may 
8 be puniſhed. Maden are fo far excuſed, that if Madneſs comes 
* D. 1. 18.34. upon them * after the Commiſſion of the Crime, they ought not to 
ſuffer, except perhaps in Treaſon and Parricide, or ſome very enor- 
mous Crime. This cannot extend to Men drank or in Pa/iow; for 
their Acts are voluntary, and they themſelves are the Cauſe of their 
own Misfortunes. But in © ſome Caſes, if the Circumſtances of the 
Fact allow it, a milder Puniſhment may be inflicted: wy 7 
All Crimes are either Capital or nat 1 Capital, whoſe 
Puniſhment is either Corporal by Loſs of Life, Liberty, or of the 
Rights of a Citizen by perpetual Baniſhment. - Ms bi 
ot Capital, where the Puniſhment is either Corporal or Peeu- 
niary ; but it muſt not be ſuch a corporal Puniſhment, as infficts Loſs 
of Life or Liverty by perpetual Imprifonment, or the Loſs of 
Rights of a Subject by perpetual Baniſhment. £1714 
Crimes are alſo divided into, iet 
» D. 47.1.3. * Ordinary and Extraordinary. Ordinary, which are puniſhed by 
I. 4. 410. à certain Law, and a certain P as Treafon, Homicide, A 
tery, Sc. Extraordinary, where the Puniſhment is arbitrary and 
mutable, according to the Circumſtances of the Fact, and Quality | 
of the Perſon. 1 3 Wy 
D. 48. 16. Crimes are alſo * aotor ion, or occult and difficult to be proved. 
3. Thoſe are notorious which are ſo manifeſt that the Criminal cannot 
deny them, as when they are committed before the Judge in Court, 
or publickly before the People. * i 1 
ey are public or pri vate. | 
71. 4. 18. pr. y Publick Crimes directly tend to the Prejudice of the Common- 
* wealth, and are puniſhable by the Law, at the Inſtance of any Ac- 
cuſer. This puts the Party offending under an Obligation to the 
ublick Government. Here the Proſecution ends, either in the 
ath of the Criminal, or corporal Puniſhment, or by Fine payable 
to the Exchequer. | | | | 
Private, which directly hurts a private Perſon, and is purſued by 
rivate Action at the Suit of the Party which ſuffered by ir. For 
rom ſuch an Act an Obligation ariſes from the Party offending to 
make him amends. In private Crimes there was ordinarily a civil 
Proſecution only, where the Party ſued for his own Advantage, ei- 
ther for Reſtitution of the Thing it ſelf, or for Damages in Money. 
Though extraordinarily there might be a criminal Proſecution for a 
private Crime, and the Puniſhment might be either Corporal or Pe- 


cuntary ; 


t D. 48. 19.11. 
2. 


"I. 4. 18. 2. 


— — 2 
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* In Maleficiis Ratihabitio mandato equiparatur. D. 50. 17. 152. 2. 
* Palam / coram Pluribus. D. 50. 16. 33. \ 
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cuniary ; but the Party guilty is ſubject to one | Proceſs: only, and 
was fafe from the other ws Election was determined. Where 
the Offence is of a publick Nature, it is properly. called a Cume; 
when it is 8 it may more properly be called Delictum or Ma- 
be fictum, a reſpaſt or an Offence. > off (1 "» 2 TEE TREE 


De Canon Lew and almoſt general Cuſtom makes ail Offences to 
be of a publick Nature; /d that in Prefiice the Diſtinction of Offtn- 
ces into publick and private ir of little Uſe. Groenw. de LL. Abrog. 
in Lib. 47. Dig. Tit. x. Bat I will follow the -firit} Notion, and in 
this and the two next Chapters treat of oy or improper private 
rs which are put as Examples, and not as an ea Divi- 

on 


4 
of private Offences or 'Treſpaſſes; and aſter ward I will take 
occaſion to ſubjoin a Deſcription of publick Crimes. 


Private Offences or Treſpaſſes are either delictd, or quai de- 
licta, i. e. proper or improper Offences. Of improper ces in 
the next Chapter. | N i 6 0 3291 
The proper private Offences are Theft, Robbery, Damage and 1n- 


.'* Theft is a fraudulent taking of the Thing it eh or the Uſe of I . 1. 
it, or the 5 ion, for lucre Sake. I ſhall particularly — 4 


BY (0g {Contref#atio) it appears that an * Intention to ſteal is D. 47-2 36-, 


Otherwiſe by the Canon Law, c. 12. cauf. 23. 0 4. 


nor a bare . or Advice. It appears alſo that a Man may be 
guilty of this Offence without taking the Thing away with him; for 
if one comes with an Intent to ſteal, and being ſurprized in the | 
Fact, b throws away what he deſigned to carry off, he is guilty.* D. 47. 2. / 
Jet it is requiſite that the Thing ſhould be * removed out of its: p. . , 
Place, before the Act can be called a Theft; becauſe otherwiſe the :s. 6 
Poſſeſſion remains till with the true Proprietor. Af 

It muſt be fraudulent, 3. e. without the Conſent of the Proprie- 
tor, and done prevetely to diſtinguiſh it from Repine, which is at- 
tended always with Violence. It muſt alſo be tranſacted with an ill 
Deſign; for the Liberty which Friends — -taky amongſt one 
another in the common Uſe of their Goods wit particular Leaye 
and Licence, is not to be accounted Theft. There was no ill De- 
ſign, and a Conſent was preſumed. If a Man 4 7b:n&s that he has I + » 7: 
the Conſent of the Proprietor, the honeſt Intention excuſes. So if 
a © Partner takes away the whole Thing in Partnerſhip to himfelf,* P. 17.2. 51. 
becauſe he hath a Right to a Part, he cannot be ſaid to ſteal the o- 
ther Part, and to act without the Confent of the Proprietor. * When p. 9 2.43 
a. Man takes away the Goods of a deceaſed Perſon before an Heir 5 & 68. 
has declared his Acceptance, Cc. and entered upon them, A 8 — 

5 erbeten . e ag.” , 


AM 2 — 


— 


* Furtum oft Contreftatio frauduleſa (Lucri faciendi Gratid) vel ipfius Rei, vel Uſus cus, 
Poſſe ſſunifoe, I. 4. 1. 1. : Tons 7 1 | 


— — 
- 
„* 


152 „% : a 2 — 


4 Now E Book'I 


— 


i D. 47. 2. 43. 


4- 
k I. 4. 1. 7. 


"Theft; for as yet there is no Proprietor or Poſfeſfor to give 0085 
ſent or deny it. 


. Of the bing it fe it ſelf) This ſhews that it muſt de moveable; for 
Þ D. 47. 2. 25. incorporeal an 


bD.47 2. 25. 


8 immoveable Things cannot be ſtollen; K but ts 
take away the Trees, Gravel, or Fruits from the Ground is 1 


By the Laws of En and Corn or Graſs Handing on the Ground,” or 
Apples, or any other Fruit upon the Trees, or Wood growing camo 
be ſiollen ; but i .— Owner cut the Corn or Graſs, or gather the 
Fruits, or cut the Wood, then Theft may be W of them. S$ 
it is of a Box with Charters, concerning the Title of Lande; though 


the Box is of great Value, yet they cannot be ſtollen, becauſe the Box 
han Charters concern the Realiry. 3 Inſti. dg,” +6 . 


5 


5 Show another Perſon] For no one can ſleal what ns to 
mfelt. 

Or the Uſe of it.) For if one x uſes a Thing otherwiſe than was 
allowed or granted, he is guilty of Theft. 

Or the Poſſeſſion.) As when the Debtor fraudulently takes away 
what he pawned to his Creditor, or when a Man deceitfully takes- 


away the Thing lent without the Knowledge of the Perſon to whom 
it was lent, Oc. 


The diverting the uſe and poſſeſſi on 
Theft 5 the Romans, 
mildly puniſhed. In Engla 
there hes only a Civil Aion 0 122 
de Legibus Abrogat. in Inſtit. Lib. 4. 


interpretation Was made 
reaſon that Theft it ſelf was very 
5 —4 in our Nei ghbouring Nations 
ages for the miſuſe. Crean: 
Tir. 2.5 r. But if any Per. 


» - 


on 


ſon among ſt us ſleals any Goods, which Agreement he was to uſe; - 


as in the raking of Lodgings, Ge, ſuch fie caling | is Felony... 3& 4 W. 
& M. Cap. 9. 


It is added in the Definition of Theft that! it muſt be for the fake 
of Lucre. Wherefore if it is a fraudulent meddling, or taking only 


1D. 47. 2. 53. to i a or damage the Goods, it is a} W and an Offence * 


anot 


er Nature. 


In Eng 5 the takin 3 away of Dog 72 Cats, Birds, Monkies, F bret, 
e 


Bears, GC. is not Th for they are e ſuppoſed to be of little or uo 
value, — then the raking is not for Lucre. 3 Inſtit. 109. 
Under this Head enquiry ir uſually 7 2 one in danger of Star- 
* who knows no method of relieving his Wants, either by borrow- 
, by labour, 'by begging, by com welt to the Marifhate, Ec. 
— ether in this caſe - 
guilty of Theft. Some hold has it is Theft, and done for Lucre, and 
that the Penalty only 67 ht to be mitigated or pardoned. Others 
deny it to be Theft, for that diſtinét Properties were inſtituted un- 
der a limitation to ceaſe when any one was in danger of Starving, by 
reaſon of that inſtitution; for no Man has Power to enter into Con- 
tracts to deſtroy himſelf. But then he _ to contrive at ſo as not 


40 


—— — 


1 


Rei immubilis Furtum non fit. D. 47. 2: 2 5. 


taking Victuals from his TT he his 
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to take from one that is in as bad Condition; dud reſtitution ought to 
be made when the indigent Perſon is capabie of it. 
In England when Men are reduced to extreme Neceſſity, The Ju- 
{tices of the Peace 74 order the Over ſeer of the Poor of the Pa- 
riſh where they dwell, to give them a Weekly allowance, by Tr 


#pon every inhabitant. 43 Elz. cap. 2. & . 


W 


. Theft. 1s either ® Mazifeft or not Manifeſt. © 4 4% 5 
Manifeſt Theft is where the Thief is ſeen in the "ay commiſſion-un ſeqq. 

of the Theft, or taken in the very act, or near the place where it? "3 

was committed, before he brings it to the place which he deſign'd 9 
on that Day. If he is only ſeen, an Out- cry muſt be made, and 

then he is properly ſaid to be taken in the fact. 

Not Manifeſt, is when the Thief is not taken or ſeen in the act 

with an Out- cry, but is diſcover'd after he has brought the thin | 
ſtollen to the place deſign d. He that aſſiſted and directed with » 1. 4. 1. 11. 

his Counſel, is guilty of this ſort of Theft, but ſome times not ſo 

ſeverely puniſhed as the Principal; o eſpecially if he gave * 47 .2. 36; 
Advice. By a /pecial Law he is guilty of not - Manifeſt. "Theft, 

who p conceals the Thief or thing ſtollen. 4 Therefore if any D. 47. 2. 

thing is found, it will be prudent in the Perſon that finds to give 3j . 
publick notice Wee ie 

[ As at this 'day it is cuſtomary to do it by the Cryer. 

of the loſs and finding; not, that ſuch notice can give a Title, but 

it may free the Finder from Suſpicion that he deſign d to conceal it. 
Neither can the Finder claim any reward, unleſs there hath been. p 43. 2.45; 
a particular propoſal of a reward for the finding of it. 9 


The plaintiff in the Action for manifeſt Theft does recover four 1. 41. 5. 
times the value of the thing ſtollen to his own uſe, | x 


3 


[Cee Exodus xxii.] "anda his 


and for Theft aot mani feſi twice the value, beſides the recovery of 
the thing ſtollen from any Perſon whatſoever. That the thing ſtol- 
len ſhould be forfeited to the Exchequer, hath no foundation in 
reaſon. Therefore both theſe ſeveral Proſecutions are given to him 
who ſuffers by the loſs; though he was not the Proprietor of it. 
Thus a Taylor may recover four-fold for a Garment ſtollen out,, 
of his Shop; for he muſt make ſatisfaction over to the true Owner. :4. 15, &. 
v But ſuppoſe. the thing was ftollen b pr ge Perſons, becauſe one D. 47. 2. 21. 
Man could not take it away, ſhall all of them pay four fold? It 9 
is adjudged that the Payment of four times the value once is ſuf. 
ficient, tho' all are liable to be puniſhed by a Criminal Proſecution; 
for no one Perſon could ſteal it, nor all could not ſteal a particu- 
lar ſhare, becauſe the thirrg ſtollen was one and undivided. 


Tt is alſo to be 'obſery'd that for manifeſt Theft the Puniſhment 
was not always the ſame among ſi the Romans. Sometimes it was 
pecuniary or whipping, putting out the Eyes, cutting off a Member, _ 
and ſometimes Death. Alex. ab Alex. 6. gen. dier. The Law of the; 
Twelve Tables gave a liberty to kill T , in the Night- time, 2 
2 8 t K 4100 
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alſo Thieves in the Day, if they deftnded themſehoves with Arms. 
Gel Lib 11. 1 18. $5 Eavd, . = — ery erwar ds 
made it 4 erture 0 - the value only; eft not 
manifeſt Aired the 1.3 t of twice the valus only, to continue 
as it was before. Il. Lib. 11. c. 8. or x8. Tet ſince Trade and 
Commerce, and conſequently Luxury have encreaſed in the World, 
theſe old Laws of Civil Proſecutions have not been bt ſuffics- 


thou 
ent to reſtrain the audaciouſneſ3 of deſperate Men; — therefore 
Criminal 8 have been made v 41 


1 of, and the diflinftion be- 
tween manifeit Theft and not maniſeſt 5s grown out 


uſe almoſt 
in ** Countries. oenw. de Legibus Abrog. in Lib. 47. bis Tu. 
S.k 2. 

v Juſtinian appointed Fines or Baniſhment, or the like Puniſh- 
ments, but not the m— off any Member; becauſe many Thefts 
were committed out of Idleneſs or Want; and he would not inca- 
| paritate them afterwards to get their lroelihood by working. But 

the Emperors after him appointed more ſevere Puniſhments, viz. for 
the firſt time Whipping, the ſecond Stigmatizing on the Back, or 
cutting off a M. „ dhe third time ing; not but that this 
method was alter d many times. upon occaſion, and ſometimes Death 
was the Puniſhment for the firſt Crime, if it was above the value of 
Five Crowns, and the Circumſtances of the fact required it. Some- 
times alſo the Puniſhment might be wholly forgiven, if the Theft 
was committed out of mere neceſſity as abovemention'd. a Crimi- 
nal does undergo 4 Corporal Puniſhment, as Whipping, &c. thoſe 


that are damnified may 8 have a Civil Action ef 
Vide it. 


ray” for Reſtitution or Damages. Vinmi Com. hic. in $ 5. 
de furtis. | 

Some contend = the Co * ” very 455, and that Death 
ig too ſevere a Puniſhment „ becauſs it bears no propertios 
to the Crime. For what a 224 4 — is there between the 
Goods of a Man and his Life? Beſides publick Work-houſes would 
be more effettual to ſuppreſs the Crime than taking away that Life, 
which perhaps is a burt hen to him that hath it. Upon ſuch com ſide- 
rations the Law of Moſes iaflictod only a pecuniary Puniſhment for 
2 as Exod. xxii. #0 which no Man ought to add or di- 
mini | 

But it is replied that we are not obliged by the Laws of Moſes, 
which are Judioial or Political; for the puniſhment of Theft is of 
that Nature; tho” the Prohibition of it i, of the Moral Law. 
Aud that a proportionable Puniſhment is not abſolutely to be conſi- 
der d, with reſpect to the matter of the Crime; but that the mais 
conſideration. ought to be how the publick Peace and Quiet may be 
preſerved; and that Legiſlators have power to encreaſe or leſſen the 
Puniſhment for that end and purpoſe. 


C. 3. 15. 1. It matters not in what * Province the Theft was committed, for 


the Criminal may be puniſhed in the Province or Country where 
he was apprehended. 


Is. England 4 Jury can inquire of nothing regularly but what a= 

riſeth — the Body of che G for 222 return 4: 

therefore if there is. an Indittment for a Crime committed in one Coun- 
I | ; 


95 


— ere enero emma | 


— 
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ure apes Dos vidence to have been committed in another, 
4. 2055 be ac 


ieted wpon that Iudidtment. 3. Inſt. 135. 
err Indictments. But v. 3&4 W. S 
9. and other Statutes to the contrary. 


If a Son takes frandulently from his Father, it is Theft; but a7 1 4. :. 12. 
Criminal Proſecution is not d, becauſe they have ſome Inter - 
eſt in the Goods, and the Father hath the power of a private Cor- 


rection. 
The Roman Lew extends this Impunity 10 » all Domeſticks, dare 0.48 1. 
that is condemn'd by contrary practice; for 1 Domeſtick, exc = t. 


. in France or Holland is more ſeverely 4, lucas 


greater 0 unities of flealing, par p dg * — 
Trot Vinnii Com. 5 12. Mein tn t. Groen. de Legibus Abrog. 
ib. 4. Tit. 1. 1 See the 21. H. 8. ch. 7. 12 Ann. ch. 7. 


The * Perſon committing the Theft ſometimes aggravates the» D. 48. 19. 

en; for the ſtealing of Things . 
© publick Money, or the * ſpiriting op 48. 13. 6. 
way and of Men and Children (call'd e, n 13. 

4 with Death. ei, the drivers away of ten Sheep at ohe 1 g. 8.15. . 
time, five Hogs, one Horſe, or Ox, &c. out of the Fiel Herd «D. 47. 14. 3. 
or Inns; . N the Stealers of the Clothes of Perſons while P. 48. 19. 16. 
they are Bathing, and 8 Seccularii, Cut - Purſes, Mc. are more . 
verely than oxdinarily; becauſe of the difficulties which P. L 
Men lie under to defend their Goode in ſach inſtances, and of the b. g 


ou which ſuch Thieves have of eſcaping in a * 
row 


The Time of committing the Theft may alſo encreaſe the niſh- 
ment, as when the Crime is committed in the sigbt by Thieves 
(call'd * Directarii) lurking in Houſes for that purpoſe. Here is a mid. 


opportunity of committing the Theft, and it bringeth a greater 
error with it by reaſon of mas Darkneſs. * 


Exodus XIii. 2. 


So the Manner of it ought to be conſider'd, as when Thieves 
n break open Locks and Doors, or dig through : . 4. 18. 
1. 1. & 2. 


In France, 5 75 and Holland 4 27 is made beteveen ſim- 
55 Las Theft is puniſhed with Whip ing 


Crime, ſometimes the 7. bing fol 
b N to God, or of 


2 Aub ar is attended with 
nba wit Simple Theft without Row 
3 Hes od with Han For with pr if by value is abvoe 


Five Crowns. And /o in other Countries Simple Theft is puniſhed 
with Death if it is of à great vaine: Math. de Criminib. Tit. r. 
cap. 3. numb. I, 2, 3, 4- 

In Sweden the puniſbment 48 — 1 infiead of Death, is 8 
kind of perpetnat Slavery, i arty being cn 3 
wor 


* 


— _ Ew 


Furta Dapigſtica, fi viliora ſunt, publict vindicanda non ſunt. D. 48. 19. 11. 1. 


— — IP 1 


256 


A New Inſtitute of the Book III. 


work all his Life for the King in "making Fortifications or other 
Drudgery, and always has a Collar of Tron about bis Neck,” uith 4 
Bow coming over his Head, to which a Bell is faſlen d, that rings 
as he oo along. Account of Sweden. Cap. 3. 21130 lm 
In England we diſtinguiſh between ſimple and mix'd Larceny. 
1{t Simple Larceny is of Two kinds, Grand or Petit. Grand Larctny 
above the value of Twelve-pence; which if not committed ſecretly. 
from the Perſon, nor by putting in fear, the Clergy. is allowd: But 
if any Perſon be Convict of ſuch r he may be puniſhed as a. 
Clerk convitt by burning in the Hand, without being required to 
read, and awarded to the Honſe of Correction or Vor- holſe, not 
leſs than ſix Months, nor. above two Tears. 5 Ann. c. 6. v. poſt of 
Stigmatizing. Book 4. c. 4. Petit Larceny, where the value. does 
not exceed Twelve. pence; the puniſhment is Whipping,” or other Cor- 
poral pnniſhment, and forfeiture of Goods, but not of Lands. zdh, 
Mix'd or complicated Larceny is Robbery, a violent taking from the 
Perſon Money or Goods to any value, and putting him in fear. Tbe 
puniſhment is Death, and Forfeiture of all his Eflate. So if there 
is a Grand Larceny from the Perſon (clam & ſecrete) by pitking 
the Pocket or Purſe to the value of I'welve-pence, it is Death wit h- 
out Clergy and Forfeiture, &c. Such as ſhall rob any Perſon, or 
feloniouſly take away any Goods being in a Dwelling-houſe, the 
Owner or other Perſon being there, and put in fear; or ſhall rob a- 
ny Dwelling-houſe in the Day-time, any Perſon being therein, or 
ſhall be acceſſary to any of the ſaid Offences; gr break any Dwelling- 
houſe, Shop or Ware-houſe thereunto belonging in the day-time, and 
feloniouſly take away any Money or Goods to the value of five ſhillings, 
tho no'Perſon be therein; or ſhall councel, hire or command any Per ſon 
to commit any Burglary, being thereof attainted, &c. ſhall not have 
the benefit of their Clergy. 3 & 4 W. & M. c. 9. All Perſons who 
by night or day ſhall in any Shop, Ware-houſe, Coach-houſe, or Stable, 
privately and feloniouſly ſteal any Goods of the value of five ſhillings 
or more, tho ſuch Shop, &c. be not broke open, or tho the Owner or 
other Perſon be or be not in ſuch Shop, &c. or ſhall aſſiſt in commil- 
ting any ſuch Offence, being thereof convicted, or ſtanding mute, or 
* 20 of the Fury, ſhall loſe the Benefit of Clerg y. 
10. & II W. z. c. 23. But ſee 12. Ann. ch. 7. e 
IF any Perſon ſhall receive or buy knowingly any ſtolln Goods, or 
knowingly harbour or conceal Felons, he ſhall be taken as Acceſſary 
1 the Felony, and being convitt ſhall ſuffer Death as a Felon. 5 
ad. C20; * | | R | | | 
It is Burglary by the Common Law to break and enter into the 
Manſion-houſe of another, or the Out-buildings adjoining, in the night- 
time, to the intent to commit ſome Felony in the ſame, whether, the 
Felonious Intent be executed or not. Hales's Pleas of the Crown. Tit. 
Burglary. | | "9971 
Every Perſon who ſhall take any one guilty of Burglary, or the 
Felonious breaking and entring any Houſe in the day time, and pro- 
ſecute him unto Conviction, ſhall receive the Sum of 40l. within one 
Month after ſuch Conviction. And in caſe any Perſon ſhall be killed 
by ſuch OT endeavour ing to . him, then the Ex- 
ecutor or adminiſtrator is to receive the ſaid dum. 5 Ann, c. 31. 


A Dif. 
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Chap. 7. Imperial or Civil Law. 
A Diſcharge from all Pariſh or Ward Offices grante to thoſe 
who take Offenders againſt the 10 & 11 W. 3. c. 23. Sent 


2. *Napina (Robbery) was a private Offence, and is committed 1. 4. 2 pr. 
by taking away a moveable Thing with ill deſign for Lucre ſake; 
but by 2 and violence. Thoſe who ſteal clandeſtinely ſhew a 
fear and reverence for the Law, but theſe bid defiance to it. It is 
diſtinguiſhed from Theft, becauſe it is attended with open Violence; 
whereas Theft is committed privately. | 


Ir is a Species of that which I call d qualified Theft. v. pag. 255. 


If it is of a thing immoveable it is more properly ſaid to be! In- C. 8. 4. 7. 
vaſion. It muſt be with ill deſign, for ® Force and Violence only, >: 7. 8. *: 
does not denominate it to be Rapine; for there may be a /awful | 
Force. my Sx 

They that are guilty of Robbery are either /n Efrafores) Houſe. * D. 47. 18. 
breakers, or (Latrones and Greaſſatores) thoſe that rob upon the 
Highway; or Pirates, thoſe that rob upon the Sea, or (Expilato- 
res) thoſe that attack Paſſengers in the dark and ſtrip them of their 
Cloaths; and generally all others that take Goods away by force 
(tho' they do not break open Houſes, or take it on the Highway 
or the Seas) are guilty of Rapine. 2 * 5 1 

There muſt be a taking away; it is not ſufficient that a Man is 
put in fear only, and then o delivers his Goods of his own accord. P. 2: 14: 


This diſtinftion is lob d upon to be nice and ſubtle. 


A Man muſt y not take away by force what he believes to be his» x. 4 2. :. 
own (though heretofore this was excuſable) leſt ſuch pretences 
ſhould give a colour to Robbers for their plundering ; neither ought 
any one to enter into Lands by force, to which he thinks that he 
hath a Right and Title; for this liberty would tend to the Diſtur- 
bance of the publick Quiet, if Men were allowed to be Judges in 
their own Cauſes. | 


A Forfeiture did attend ſuch Proceedings, but it is out of Uſe. 
Vinnii Com. in Inſtit. h. t. $ 2. " * 


The 4 puniſhment of Robbery is ſeverer than that of The, tho“ I 2 fr. 
the thing taken is of a ſmall value; for the audaciouſneſs of the fact, 
not the value of the thing is to be conſidered. Beſides the common 
proſecution for Theft, Recovery may be within the year of thrice 
the value with the Goods themſelves. After the Vear the Goods 
or the value may be recovered, whether the Criminal was taken in 
the fact or not. They may alſo be puniſhed criminally, as it is an 
Offence againſt the Publick, and proſecuted criminally, extra ords- 


nem, according to the circumſtances of the fact. The EfFafores Ar I, 


* 


and Expilatores may be condemned to Work. houſes. Hou/ſe-break- 
ers by night (after they have ſuffered N. Baſtinado or Cudgelling) 
| | uu Were 


n 


— q * 


* Rapina eff violenta ablatio Rei mobilis lueri faciendi gratid. I. 4. 2. pr. 
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* D. 48. 19. were uſually condemned to the Mines. Highway-men, (if yy 
ect ge have been often gullty and go armed) may be puniſhed with Deat 
© D. 48. 19.* and hung up in Chains where they committed a Murther, or 
18.15- thrown to the wild Beaſts. The ſame puniſhment alſo might be in- 
flicted on notorious Pirates. 
; Thoſe that rob, or violently take away any thing while a Houſe 
„P. 47.9. Pr. is ON u Fire, or upon a Shipwrack, Ge. forteit fourfold within a 
year; becauſe the Thieves in theſe caſes are the greater Villains, as 
the caſe of ſuch Perſons is ſo much the more miſerable. 


The Proſecution for this Crime of Robbery, which is given to pri- 

vate Perſons, has been long out of uſe, For now the Proſecution is 
only criminally ; and if the Fat} is enormous, it is every where puniſh- 
ed with Death; if not enormous, ag hg to the diſtretion of the 
Fudge. Groenw. de Legibus Abrog. hic. & in ꝙ 8. Inſt. de Pub, Jud. 
In England, immediately upon Robbertes committed in the Day time, 
freſh Suit of Hue and Cry ſhall be made from Town to Town, and 
from County to County. Here if the Countrey cannot bring forth the 
Offender, the People of the Hundred where the Robberies were com- 
mitted, ſhall be anſwerable for the Robberies there done, and for the 
Damages, at the Suit of the Party robbed in a private Action. 13 
Edw. 1. cap. 1, 2. & 27 Eliz. c. 13. 
Vide the Puniſhment of Robbery before. Of Theft p. 256. as 4%, 
the Reward given for N and convitting a Highwqy-maa. 
4&5 W. & M. c. 8. Thoſe that apprehend other Thieves or Rob- 
bers, are rewarded by 10 & 11 W. 3. c. 23. 5 Ann. c. 31. 

In Sicily and Naples the Neighbourhood is fined for private Rob- 
beries, &c. if they cannot produce the Malefaftors, Joan. de Arnano 
Ä D Auers 

nan age or Injury in general is every“ Diminution of a Man's 

MONTY o0ds. 7 Theft * Ripine or 3 are welded x Rut 
Damage in this place is to be taken more ftrictly, far every zur ious 
Damage to the Goods of another without any advantage to the Per- 
ſon that damnifies them. Hence it is diſtinguiſhed from Theft and 
Rapine, becaule it is not for Lucre; and thus it is diſtinguiſhed from 
Injury eſpecially ſo called, which is not conſidered as a damage to 
our Goods, but to the Credit and Rrputat ion. Damage is then to 
be taken for all Acts done by Deceit or Neglect (from which the 
Damage which we ſuffer by Law is excluded) for which an Action 
was invented for Recompence by the Plebiſcite, or Law of Agui- 
lius the Tribune. 

Of this Plebiſcite there are extant tw Branches. 

5 1.4.3. Pr. 1. I. The? Firſt Branch gives a Recompence againſt one that either 
wiewngle oe negligently kills the Bondman of another (for a Freeman 
cannot be eſtimated, but his Death is vindicated purſyant to the 
Cornelian Law de Sicariis, Sc.) or againſt one that kills another 
Mans Cattel which are in his Cuſtody, and are feeding in Herds or 


Flocks ; ſo that wild Beaſts or Dogs are not comprehended under 
this part of the Law. 


The 


e 


1 2 Dawn injurid datum eft læſio rei alieng contra jus pen Dolum aut culbum etiam levij- 
mam data. f 


I 


5 * "i 


Chap. 7. Imperial or Civil Law. 
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The Damage muſt be conſidered here according to what value 
the Bondman or Cattel deftroyed, were worth at any time within: 59. 


the year before the Wound, though they were blind ot lame at the 
time of the Damage. qa 


This is out of uſe. Groenw. de Legibus Abrog. Inſtit. die. 


This Action therefore is penal, becanſe it gives more than the 
real value, not only with regard to the worth of the thing deſtroy- 
ed, but by Interpretation to all conſequential Damage. I do not 
mean that a regard ſhall be had to Affection or a particular Hu- 
mour. Thus if one of your Mules or Horſes is killed, you may not. 5 fo. 
only be conſidered for the price of that Myle or Horſe, but you 
ought to recover more, becauſe the Set is broken, and the reſt like 
him in Shape and Colour are leſs to be valued for it. 

I ſaid that Damage is to be taken for all Acts done through De. 
ceit, and the ſmalleſt negleR or fault. Now it is not Dereit᷑ to kill o I: 4. 3. 2. 
in one's own defence; for a Man makes uſe of his own natural 
Right when he keeps within the juſt limits of a Self-defence; which 
ſome aftirm to conſiſt in a point, and to proceed from mere neceſ- 
ſity. Therefore if a Bondman ſhould aſſault my Life upon the Road, 
or an Ox endeavour to gore me, the killing may be juſtified if I 
could not otherwiſe eſcape. If the killing is by mere © chance (as 54 5. 
when a Soldier kills a Bondway or Cattel while he is lawfully exer- 
ciling his Arms in the uſual place of Training, unleſs he ſhot at them 
on Purpoſe; or when one is lopping the Arms of a Tree near the 
Road or Street, and gives notice of the approaching Danger) there 
is no negle& or fault if the Party was doing a lawful Act. A Sur- 

eon ſhall be liable to this Action, which zurtilfully lets a Bondman 

lood, and forſakes the Cure, or a Phyfician who gives improper 
Medicines, whereby the Bondman dies ; for * anſtilfulneſs in one a5 6 & 5, 
who profeſſes himſelf an Artiſt, is blameable, and it is a © fault to D. 50. 17: 
meddle with ſuch matters which he did not underſtand. 36. 


The reaſon of this caſe may extend to any negligence br unſtilful- 
neſs of Advocates and Froctors. ** . 


But care ought to be taken that what the Violence of the Diftem-.- 
per ſhall occaſion, be not imputed to them as their fault. The 
W 


eakneſs alſo of one who rides over a Bondman, 2 be Ea 143.8 
by this Law, if there were others more ſtrong and flifful that could 


have managed the Horſe; and the Mariner who hath run his Ship 
a-head upon another's Boat muſt anſwer for his Raftmeſs, if it might 
have been prevented by the Skill of any other Sailor. 


Vide of a Human Act, p. 106. 


2. 8 The /econd Branch (but originally the third Chapter) of the 1. 4. 3. 13. 
Plebiſcite of Aquilins gives recompence againſt thoſe, that by deceie 
or the ſmalleſt neglect or fault occaſion any other Damage to the Goods 
of others, as by wounding another's Bondman or Cattel without kil- 
ling; or againft thoſe that do any Damage by burning, breaking, 
cutting, corrupting , c. any inanimate thing, moveabfe or im- 
| | moveable, 
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moveable, belonging to another. The Recompence ought to be to 
the value of the worth of the Bondman, Cattel, or other inanimate 

v J. 4. 3. 14. __ it would yield h zhirty Days before the Damage was 

offered. | 3 in 

i$ 13. The killing and wounding of wild Beaſts and Dogs in the poſ- 

ſeſſion of another, may be brought under this Branch. : | 
But again, if the Damage is done either in defence of Life or 
Goods, there is no deceit or fault in it. In defence of my Houſe 
. 9. 2.49 1. K I may pull down the Houſe of my Neighbour, which is on Fire, 
to preſerve my own. The People aſſembled are Judges of this Ne- 
ceſlity; for there may not be an Opportunity to conſult the Ma. 
iD. 9. 2. 30.3. giſtrates, but he that was the occaſion of the Fire ſhall anſwer the 
mages. 5 


[As in the divine Law, Exod. 22. 6. See the Engliſh Statute, 6 Ann. 
c. 31. concerning the Puniſhment of Servants firing Houſes by their 
Negligence.) 


„ P. 9.2.11, © If more Perſons than one were the Authors of the Damage, 

2&1.51. all are liable by this Law to pay the whole Recompence; and if one 
pay the whole that does not diſcharge his Companion, for the Law 
15 penal and particular. | 


[Ouere whether this ſeems reaſonable as to the Recom pence; it 
may be allowed as to the Puniſhment.] | 


But the Recompence mult be certain, not uncertain; for if I cut 
your Nets, I muſt not be anſwerable to pay for all the Fiſh which 
poſlibly might be caught with them. 

An Freeman wounded hath not a direct Action from hence, be- 
cauſe a Man cannot be called a Proprietor of his own Body, and 
ſay that his Patrimony is directiy diminiſhed by the Wound. Yer 
by Interpretation and Equity he may be relieved here for the loſs of 
his Time, and the Charge of his Cure, for by that means his Eſtate - 
hath been damaged. Regard alſo ought to be had to the 9 

mity brought upon the Body (eſpecially in the caſe of a young Vir- 

gin) for indirectly ones Preferment in the World in all Probability 

may be hinder'd or leſſen'd by it, and a Man is made contemptible 

in Converſation upon that Account by Buffoons and petulant Per- 

ſons. It is juſt alſo that the Torment and Pain which the Sufferer 

has undergone, ſhould be regarded, though it cannot be directly in- 

cluded under this Action. If the Perſon wounded was the Aggreſ- 

ſor, and gave the Provocation, the Perſon wounded may be without 

o D. 9.'2. 23, Remedy. Theo Heir of the Perſon wounded, or of the Perſon 

8. whoſe Goods have been impaired, may bring this Action; but not a- 

gainſt the Heir of him that did the 4 for that was perſonal, 

»C. 4 17. 1. ? unleſs the Heir hath been richer by the Damage. And this Action 

is given not only to the true Proprietor, but to others that have a 

ſpecial Poſſeſſion ; except that Perſon who hath Poſſeſſion by 
1D.9.2.11.9. J lending. 5 


n D. 9. 2. 13. 
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In England, and in other Countries the Action under this Head of 
the Aquilian Plebiſcite is 20 more Penal than the other; for the Ag- 
2 greſſor 


Chap. 7. Imperial or Civil Law. 


greſſor pays only the real value of the Damage and no more. Groenw. 
de Legibus Abrog. Inſtit. h. t. But in England there may be 4 Cri- 
minal Proſecution alſo upon an Indiftment, on a Treſpaſs Vi & Ar- 
mis, and the Court will fine the Offender. | | 

If any of Malice Fore-thought ſhall cut out or diſable the Tongue, 
put out the Eye, ſlit the Noſe, or cut off the Noſe or Lip, or cut off 
any Limb or Member of another, with intent to mains or disfigure 
him, it #5 Death. 22 Car. 2. ch. 1. 


IV. * In #ry, the fourth and laſt private Offence, is that hie #5 1. 4. 4 pr. 


committed malitiouſly and willing? to the contumely and grief of an- 
other. It affects therefore the Reparation and the Body. There 
muſt be Malice in the Act, for a ſmall Fault, as in Damage, is not 
ſufficient to make one liable. | : | 

Let us ſee Firff, How it may be committed. Secondly, Againſt 
whom. Thirdly, What is the Puniſhment of it. Fourthih, What 
Circumſtances encreaſe or diminiſh the Injury. Fifthꝭy and Laſtly, 
How an Injury is aboliſhed. 

Men are prone to offer Contumely, and yet are impatient of bear- 
ing ſuch an Injury; for no one thinks the Injury ſmall, which has 
been offered to himſelf. Upon this Account theſe Actions are be- 
come _——— „and therefore the Nature of ſuch an Injury 
ought to 2 explained. 

1. Every Injury is either reah, verbal, or written. 


A * Real Injury is when by ſome Fa# or Deed an Injury is done . 1.4. 4.1. 
te 


to another, either by beating or wounding him, or by o 
up the Hand to ſtrike, or by vexatiouſly arreſting his Perſon to ap- 
pear in a Court of Juſtice, or by refuſing ſufficient Bail, or by en- 
tring his Houſe by Force, or by mocking him in wearing his uſual 
Habit, or by uſing a Motion or Geſture to ridicule him, or by fol- 
lowing an honeſt Woman, or attempting her Chaſtity; Ge. 


A * Verbal Injury is committed as often as any Reproach or Scan- P 


cum 


dal is thrown upon one, abſent or preſent, with an intent to dimi- 
niſn his Reputation; as by calting one Murtherer, Thief, or calling 
aloud upon a Man to pay his Debts, or by ſaying any thing that is 
reproachful or defamatory in the apprehenſion of wiſe Men, or by 
the cuſtom of ſpeaking in that Country, or by reproaching him wit 
the defects of the Body, as that he is blind, lame, crooked, Ge. 
though he is really ſo; for it is barbarous and inhuman to object that 


to a Man, which is not in his Power to alter and amend; though 
in theſe laſt Inſtances the Judge would do well to conſider the Cir- 


king, whether ſuch a 


cumſtances of the Perſon, the manner of 7 8 
Contumely ſhould be paſſed by or puniſhed. 

will be preſumed from the nature of the Words, therefore the De- 
fendant muſt prove that he had no ill Intention; but if the Words 


15. 1. 


que ad 9 23. 


„ 


n lifting D. 47. 10 


N 


A * Deſign to injure » C 9. 3%. f. 


are indifferent or ambiguous, the * Plaintiff muſt prove the Inten- 1 D. po. 15. 96. 


XXX | tion 


. * T7 
1 . reer. 


3 


\ * Ijuria of Delictum quo quid ad Contumeliam vel Dolorem alterius admittitur. I. 4. 4. pr. 
Sea. I, E 1 | 4 "44 * 
* Verberaſſe dicitur abuſiu? & qui pugnis cæciderit. D. 47. 10. 15. 400. 
* Convuitium eft votiferatio vel prolatio vocis que contra bonos mores ad Infamiam vel Invi- 


diam alicujus ſpeclat. D. 47. 10. 15. 4. cum ſeqq. ---» Convitium non tantum Preſenti, 
fed Abſenti fiat. D. 47. 10. 15. 7. a 
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tion of doing an Injury. Words ſpoken obliquely have alſo a Force, 

as I am no Thief, when he means that you are one. Alſo Words 
ſpoken with a preface of excuſe, as begging your Pardon, you are a 

? C.g. 36. L Har. Y It matters not whether he that reports the Scandal was the 
_ firit Author or not, unleſs ſometimes the talkative humour of the 
P. 47. 10. Perſon may be excuſed if he produces the Author. An * Injury 
15. 21. likewiſe may be by Words, though no Reproach or Scandal pra- 
perly 1 does enſue; as to talk obſcenely to a Virgin without 


making any Attempt on her Chaſtity; for ſuch Language is an Af. 
front to chaſt and modeſt Perſons. 


In England by the Common Law defamatory Words are not attio- 
nable, otherwiſe than as they are a Damage to the Eſtate of the Per- 
ſon injured. The mere Contumely zs of little Conſideration; and the 
Eccleſiaſtical Courts are reſtrained, if the defamatury Words do not 
concern a matter merely Spiritual and determinable in the Eccleſiaſti- 
cal Courts, as for calling one Heretick, Adulterer, Dilapidator, Gc. 
4 Rep. Palmer & Thorp's Caſe. | 


A Written Injury, or an Injury by Writing is greater than that by 

Words, becauſe it will remain when Words are forgotten: 
D. 45. 10.5. It ought to be puniſhed, whether the name of the Author is ex- 
© 9.36, Preſſed or not. He is guilty of Injury who either dictates the Libel, 
or writes, tranſcribes, publiſhes or ſells it; or if he finds it and 
| ſhews it to others; for he ought preſently to deſtroy or burn it. 
> D. 47. 10. Though the Libel was not compoled directly, and on purpoſe to 
3 abuſe a particular Perſon, yet if one is occaſionally ſcandalized in a 
Letter, or other Writing in Verſe or Proſe, he hath an Action. 
For the Credit and Reputation of Men ought to fall by the Judg- 
ment of Magiſtrates and legal Sentences only, where the Perſon ac- 
cuſed may anſwer and defend himſelf, and not by the Satyrs of Po- 
ets, or the Malice of private Perſons; who generally hear but one 

ſide of the yay | 
© D. 47. 10. Ff. 1 —— ictures, Statues, Inſcriptions, &c. are reducible to this 
10. ead. b | 
' 4D. 47. 10. 3. He that ! diſcovers the Author, is to be rewarded according to 

11. the diſcretion of the Magiſtrate. | 
Thus Injuries may be committed and in this manner: I proceed 
to ſhew againſt whom and what Perſons. : | 
I. 4. 4 2. & 2, Injuries may be © committed again the Per/on of a Man, or 
D. 47. 10. 1. againſt thoſe who are under his Government. So the Father may be 
3. injured by an _ offered to his Son and Daughter, the Husband 
by an Injury offered to his Wife (but not the Wife by an Injury of- 
fered to the Husband, for he does not depend upon the Character 
of his Wife) the Maſter by his Servant in an Injury of an high Na- 
ture, eſpecially in the caſe of an Ambaſlador, when the Injury is of- 
fered by one who knew the Servant's Dependance, and therefore 
commits the Injury with regard to it. So that ſometimes it may 
happen that three Perſons may have ſeveral Actions for one Injury, 
viz. the Daughter, her Husband and her Father. MY: 


/ England the Ela and hath the Action in Conjunttion "with the 
ife = | 
1 | An 


— ik 


Chap. 7. Imperial or Civil Law. . 26 * 


— 


An Injury alſo to the f dead Body of a Man, or to his Bones, or D. 4. 10. 1. 
to his Monument, is an Injury to his Heir; for in theſe Caſes it con- . 
cerns the Heir to defend the Reputation of the Deceaſed. 

3. The Puniſhments of Injuries are thus —— 

For a 8 real Injury, vis. for deſtroying or breaking a Limb, Gc. 1. , 47. 
the Puniſhment formerly was Talio a Retaliation, or like for like, 


[4s in the Moſaical Law, Exod. 21.  24.] 


unleſs the Parties would otherwiſe agree: For breaking the Head, 
or other Blow, the Offender was fineable ; as he is at this Day for 
breaking a Limb, Cc. according to the Nature of the Fact, and 
Quality of the Perſons. | | 


The Lex Talionis is eſteemed to be an abſurd Law); for it puniſhes 
the rich and poor in the ſame manner, and makes no diſtinction of 
Times, or Places or Perſons; as if the Injuries offered by a Plebeian 
to a Senator, and thoſe offered by a Senator to a Flebeian were of the | 
ſame nature. The Execution alſo of the Lex Talionis i zmpoſſible : 1 
to be performed, by returning exatily the ſame Blow or Wound. Of- 
tentimes the Retaliation is apparently too ſevere, as when a Man 
with one Eye ſtrikes out the Eye of another, and muſt loſe his whole 
Sight for it. The Divine Law therefore cannot be underſtood lite- 
rally, as an Eye for an Eye, a Tooth for a Tooth, bat it muſt be ta- 
ken for a proverbial way of ſpeaking, viz. That Puniſhments ought to 
be inflifted in proportion to the Crime. So that this Retaliation (as is 
ſaid) was never executed either in the Moſaical or Roman Law; for 
the Party offending had the Liberty to agree for Money; and if he 
would not promiſe it, the Judge might tax a Sum. 

The Puniſhment of a verba Injury at this Day in many Nations, 
is either by (Palinodia) 4 public Recantation, Gail. 1. Obſerv. 65. 
or by Fine. This Recantation was not prattiſed in old Rome, for it 
is grounded upon the Canons c. fe illic. q. 4. The Romans al/o would 
not allow private Perſons the Power to leſſen or reſtore any Man's 
Reputation ; therefore the Action was for a pecuniary Recompence by 
reaſon of the Contumely. 8 22 | 


The Puniſhment of the Author or Publiſher of an infamous Li. | 
bel (if it objected a capital Crime to any one) was Death. But if C. 9. 36. 
it brought no Man's Life in danger, but the Reputation only, the 
f — was made uncapable to be a Witneſs, or to make his Te- p.47. 10.6. 

ament. | | 


In England the Puniſhment may be a Fine, the Pillory, or Whit: 
ping, and by the general Cuſtom of Europe, the Paniſhment is arbi- 
8 not capital. Vinnii Com. in Inſtit. Lib. 4. Tit. 4. $ 1. 

um. 8. | | e 


4. The Circumſtances which encreaſe an Injury, may ariſe, 
From & the Iaſtrument with which it was committed, as when it, f . , > 
is done with a Sword, a Whip or Club, Sc. 
From the Perſon, as when it is offered to a Magiſtrate, a Cler- 
gyman, Ge. | | 
From 
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From the Place where the Injury is committed, as in the Market. 
place, in a Theatre, before a Court of Juſtice, &c. 
From the Place where the Blow or Wound was given, as in the 
Eye, Face, Sc. | 
The Circumſtances which diminiſb or excuſe the Injury, are 
D. 47.10 .15-, I. The Intention, ' as when a Maſter corrects or Ghides his Scho- 
38. lars, or a Preacher his Congregation; but if a Preacher makes an 
„ P. 47. 10. perſonal Reflections, he is not to be excy/ed; ® or when Words 
13. 23-&1.3.are ſpoken in jeſt, or when a Striking is in a jocular way. 
ths 'o. 2 * Truth in reproachful Words will alſo excu/e the Offender, if 
18. it is for the advantage of the Publick to have the Crime known, as 
C. 9. 35. 5. when one is called Thief or Murtherer. Of this there is no doubt, 
if the Words are ſpoken before a Magiſtrate upon Information; 
C. 1. 40. 3. but if the Words were uttered with a deſign to ſcandalize, or upon 
C. 9. 35. 5 a ſudden Quarrel, or if it does not concern the Commonwealth to 
be inform d of it, as when the Offender has been puniſhed already, 
or is called a Baſtard, Cc. or when a natural Defe@ is objected, as 
Lameneſs, Blindneſs, &c. in theſe Caſes Truth does not excu/e, 


By the Common Laws of England the Plea of Truth has been 4 
ſufficient Juſtification. | 


. 1. 1. 3. 3. 4 Provocation may excuſe, when you retort an Injury in De- 
fence of your ſelf, and not for Revenge, though that does not al- 
ways deſerve Commendation, As when one calls you Thief, and 
you to ſave your Reputation preſently (not at a great diſtance of 
time) reply, That he is a Lyar and a falſe Man; for this tends to 

our Vindication. But you mult not tell him that he himſelf is a 

hief, for that is not for your Defence. Yet /ome queſtion the law- 
fulneſs of replying in the former manner by way of Defence. For 
though you may repel a rea force by force, becauſe there may not 
be time to apply to the Magiſtrate, yet in the caſe of a verbal Injury 
there is opportunity and time to complain. 

P. 49. 16. 6. r A drunken Fit may extenuate or excuſe a verbal Injury, if the 

5. 47.2. 53, Offender does not get drunk on purpoſe, and is not ſenſible of his 

* D. 24. 3. 3. abuſive temper under that diſorder. So a? violent and juſt Paſſion 

may excuſe or extenuate the Fact, if the Party repents when he is 

C. 9. 35-5- cool, and does not pexſiſt in it. But ſuch an Allowance muſt not 
be made for every Paſſion. 


Yv © 


Vide of an human AR, p. 105. 


F. An Injury is not only diminiſhed or excuſed, but it is abo/iſhe 
« D. 47. 10. ed. 1. By the Death of the Plaintiff or Defendant. 2. By Remi 
13: ſion, either by“ expreſs Agreement, or tacitely by Silence; or b 
&,, + "**concealing all Reſentment, and not taking notice of it at the firl 
z I. 4. 4 12. This will appear by the continuance of a voluntary and familiar C 
C. 9. 35. 5. Verſation. 3. By the Lap/e of a year. 


In England an Action for an Aſſault or Battery muſt be brought 


Wit 
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n Eum qui nocentem infamat non eſt bonum & æguum ob eam Rem condemnari. Delifta & 
nim nocentium nota eſſe & oportet & expedit, D. 47. 10. 18, 


Chap. 8. Imperial or Civil Law. 


within four Tears after the Cauſe of Suit; and Attions for Slander, 


—_— two Tears after the Words ſpoken, and not after. 21 Jac. 
Cap. 16. 74 rer 


going the Puniſhment, or obeying the Sentence of the Judge in ſome © 
other manner. | | + 


In England a/ private Crimes are call d Treſpaſſes; and there + 
no diſtinction betwixt a Damage and an Injury. * 


— 


CHAP. VII. 


Of Obligateons ariſing (or created by Law from Private and 
Improper Offences and Treſpaſles. 


which are committed without Malice and Deſign, merely by 
ect and imprudence; and are made Offences only by Interpre- 
tation. For as there are ſome Afﬀairs tranſacted which are not di- 
rect and proper Contracts, or Contracts by Agreement, (which are 
therofore call'd zmproper or indirect Contracts) ſo there are ſome 
Offences and Treſpaſſes which are not directly and properly Offen- 
ces in themſelves; yet becauſe they come nearer to the nature of 
a D or Offence than to that of a Contract, they are call'd in- 
proper Treſpaſſes and Offences. There are ſever Inſtances of them. 


i. When a * Judge thro” _— of the Law gives an erroneous , 
Sentence; for it there was * Bri 


1: E Private Improper Offences, or the queſt Delifta, are thoſe 
neg 


ribery and Deſign, it is a direct Of. . C. 


4. 14. Saticfactios to the Party injured, either by under- * D. 47. 10. 


I. 4. $. pr. 


fence, and puniſhable by a Condemnation to refund the whole value Auth, Novo. 
of the Suit and Coſts; beſides he is render'd infamous, and muſt pay jure. & l. 2. 
ed, 


treble of what he receiv'd, or double of what he was only promi 

with Baniſhment and Confiſcation of his Eſtate. But if the Sentence 
was by miſtake, then litem ſuam facit, i.e. He himſelf is made 
Party to the Action, and liable to the Payment of what ſhall be ad- 
judged due for Damage. In which it ought to be conſider'd, whe- 


ther the miſtake was in a common queſtion, or in a point of Diffi- 
culty. 


This Law concerning the miſtakes of Judges is out of uſe; the Par- 
ty having liberty to reverſe the Sentence by an Appeal, &c. to a Supe» 
riour Judge. Groenw. de LL. Abrogat. in Inſtit. Lib. 4. Tit. 5. 


2. When any. thing is * throum down, or poured out of a Houſe, f. . 5. :. 
without deſign, into the Streets or Lanes upon Perſons that paſs D. 9. 3. 1 


by, He that is Maſter of the Family, Proprietary or Tenant, is un- 
der an Obligation to make reparation as if he had committed the 
Fact himſelf; tho' afterwards he may have recourſe by Action againſt 
the real Offender. For he ought to govern his Family more regu- 
larly; and it is for the publick Intereit that Men ſhould not be di- 
{turb'd with Fears of Danger while they r upon their law- 


y y ful 


ei 


D. 9. 3. 5: fab occaſions. The © Mafter of a School onght to anſwer for his 
olars. IS \ & eren 

1. 4 5. 1 3. If any thing is“ hung or placed on high, or near a Houſe, that 
may be dangerous to thoſe that paſs under, whether any one is hurt or 
not, the Owner is puniſhable by Fine. 1 

*1.4.5-3- 4. When any thing is ſtollen or damaged in a Ship or Tun, by 
thoſe that are employ d in it, the Captain or Maſter is liable to pay 
doubie Damages to the Paſſenger or Traveller; for it is eaſy for 
the Maſter to collude with Thieves, or to employ ſuch Servants as 
might ſteal for him. | 


This extraordinary Penalty is out of uſe. 


rD.4.9.8 If the Damage is done by a Stranger, or if one Paſſenger or 
D. 47.5.6. Traveller robs another in the Ship or Inn, the Maſter ſhall anſwer 
only ſingle Damages for the zeg/igext cuſtody of the Goods; becauſe 
the nature of the Trade is ſuch that he mult entertain Perſons un- 
known to him, and where it is impoſſible to be inſtructed in their 
Characters. | 
It is ſufficient that the Goods were brought into the Ship or Houſe, 
tho' no particular care was promiſed, or charge given to keep them 
8 D.49.7. ſafe. 8 But if the Maſter declares publickly that he will not take 
care of them, and the Paſſengers or Gueſts agree to it, he is not 
bD. 4.9. 3. 2. liable. h Neither if the Goods are lodg'd with him as a Neighbour 
or a Friend, is he bound by this Edi. 
ID. 49.1.1. $5. iWherea Damage 157 feared from a Work that is to be erected, 
there may be Nunt iat io noui Operic, or a lawful admonition or 
hibition made to him that is erecting the new Work, that he fhould 
not proceed till the right was determined, or Caut ion given to an- 
D. 39. 1. 5. {wer for the Fact. K This prohibition may be either to the Maſter 
3- or the Workmen; and the Pretor may interpoſe and examine the 
matter upon complaint. | | 
D. 30.2.2: 6, | Cautio de damno infetfo may be demanded when a Damage is 
14+$3- feared from a Work that is actually erected, as from a Building out 
=D. 39. 2.24. Of repair, or from m Trees planted and in decay. Here alſo upon 
2:3 x0. 2.40, COMPlaint the Prætor may order ſecurity and Caution. In Da- 
* mage, Sculptures, Pictures, and other Ornaments, ought not to be 
eſtimated to the full value; for as they were ſuperfluous, the loſs 
of them cannot be very afflicting. RES 
oD. 39. 2. 24. If there is danger by digging under a Wall, this ſecurity or Can- 
12. tion may be demanded. | 5 
To this place may be referr'd the Damages which may be done to 
v D. 39. 3. 10. Eſtates, by diverting the courſe of Waters, p either by cutting Tren- 
* ches from Navigable Rivers, à or throwing up Dams, whereby the 
. © Rain-water may be prejudicial. | 
14.9" 5. * If a Beaſt through wantonneſs, fear, or fierceneſs, contrary to 
Um leg. the natural cuſtom of its kind, doth any Damage (call'd Paupertes) 
the Owner is oblig'd to pay the Damage if he will keep the Beaſt; 
or he may (Nox# dedere) give it alive to the Perſon injured for the 


Offence; as when a Dog bites a Man, or an Horſe kicks him, &c. 
then the Owner is diſcharged. 4 
| 1 


* Aliquatenus Culpæ reus eſt, qui operd malorum Hominum utitur. D. 44. 7. 5. 6. 


Chap-s. Imperial or Civil Low. 


| 44 1 
In England and in the Empire, the Owner — pay the — only, 
and it will avail nothing to deliver ap the Beaſt that did the Da- 


mage. Groenw. de Legibus Abrog. in Lib. A. Iaſtit. Tit. 9. 


5 If one Beaſt ſtirs up another which commits the Damage, the*D. 9. 1 1.8. 
Maſter of that only which forced the other muſt pay the Damage. 
If one ſtrokes an Horſe, and is kick d by him, the r muſt an- D. 9. 1 1. 7. 
ſwer it, but not if the Horſe is provok ec. 1 


8 


* 


Exod. ii. 29. 36. And by the Divine Law, he that knowing 
keeps an Ox, (that Inflance bei * for all other Creatures of t 
lite Nature) which has been wſed fo gore, and one is kilÞd by bim, 
the Owner ſhall fuffer Death. Exodus xxi. $.29. But where the 
Owner is is no Ts it 1s pretended that it is contrary to natural 
Reaſon that be id ſuffer by yielding up the Beaſt. | | 

By the Laws of England, f a Beaſt or any moveable thing inani- 
mate is the cauſe of the Death of any Man without bis fault, it is 
forfeited to the King as 8 Deodand. 3 Inſt. 57. | ah heh 


If two» Rams or Bulls belonging to different Maſters, run at each ; D. 9. 1.1. 11. 
other and fight, one kills the other, if the Aggreſſor is ſlain, no Action 
lies; but if he that gave no Provocation is kill'd, the Aggreſſor ought 
a given up for ſatisfaftion, or the Owner ought pay for the 


8. 

w What hath been ſaid hitherto, is to be underſtood of tame Beaſts, D. 9. 1 1. 
which contrary to their natures do miſchief. But if fierce Creatures, . 
as Tygers, Lyons, G. do any miſchief while they are under cuſto- 9 *. 
dy, the Owners alſo ſhall make recompence. Bur if the Beaſts have 
eſcaped out of the cuſtody of their Owners, they have recovered 
their former liberty, and their Owners cannot be call'd to an account 
for the miſchief committed after their eſcape. If Cattel of their « p. 9. 2. ;. 
own accord without the direction of their Owner, eat up the Corn . 
of another, the Owner ought to oeh the Damage, regard being had 
to the nearneſs of the Harveſt, and the probability of a plentiful Crop. 1 
y But if the Maſter drives the Cattel into the Corn of another Man, „C. 11. 6. 2. 
the Maſter ſhall be panib ede. WT 1 E 

It is not lawful to detain, or ſhut up Cattel doing Damage till D. 9. 2. 39 
you have receiv'd Satisfaction; for you are left to your Action 


I England, France, Germany, &c. the Cuſtom ir to impound the 
Cattei doing ſuch ſort of Damage, that the Owner may be known, 
and the © ges ſecured. Groenw. de LL. Abrog. in Dig. Lib. 9. 
Tit. 2.1. 39. | Koz 
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8 
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CHAP. IX. 
In what manner Obligations from Contracts or private Offen- 
ces and Treſpaſſes may be aboliſhed. 


N Obligation is taken away or Aboliſbed, wy 
1. By a true payment of what is due. b This is different 


P. 46. 3. :4 from̃ Satisfaction, (which is vulgarly call'd Payment) for rhar ma 


d I. 3. 30. pr. 


be made otherwiſe than by a Payment of what is due. Vet unle 
a Creditor conſents, one thing cannot regularly be given in payment 


D. 46. 3-99. for another. Money of a different Coin is to be eſteemed as a 


o 


Pecuniæ nomine non ſolum numerata pecunia, ſed omnes res tam ſoli quam mobiles, tam cor- 


pointed, yet the Debtor may pay it to him before the Day, an 


payment for the Money receiv'd, if it is of equal value. But a Cre- 
ditor cannot be forced to receive a part of his Debt; for the Debt 
was contracted for the whole, unleſs he has covenanted to receive it 
by parts. Then if Principal and Intereſt is due, * the firſt Payment 


ſhall be placed in diſcharge of the Intereſt. The Payment may be 
. made by a 8 Stranger without the knowledge, or againſt the will of 


the Debtor, and the Creditor ſhall be forced to receive it. For 
if he receives the Debt, he has no Intereſt to enquire who the Perſon 
is that makes the Payment. If the Bail pays it, he diſcharges him- 
Telf and the Seine: 5 
The b place of Payment is regularly the Houſe of the Creditor, 


or perhaps the Place where the Contract was made; unleſs another 


place is particularly agreed on. wo 
The time of Payment mult be according to the Agreement, and 


. 10. before that time the Debt ought not to be demanded; & unleſs 
there is a ſuſpicion of flight againſt the Debtor, or that he is be- 


come a 4. 4 
Altho' the Creditor cannot demand his Debt before the _ ap- 
the 


Creditor ought not to refuſe it; for the Day ſeems to be added for 


the ſake of the Debtor. = But if the Money is at Intereſt, then the 


Day ſeems to be fixed for the ſake of the Creditor, in which caſe . 
(and upon any other juſt reaſon) he may refuſe to accept of it. / 
2. By a feigned or imaginary Payment of what is due. This is 


- call'd en Acceptilation, which is an acknowledgment of the Creditor, 


with a deſign to diſcharge the Debtor, that he hath been paid his 
Debt, when in truth he has not been paid it. 

3. By o Novation, which is a transferring of the firſt Obligation 
into another. This may, be two-fold ; either by transferring the Ob- 
ligation in the change of the Perſons, as when I take Sempronius 
for my Debtor, for that very Debt which was owed to me by 77. 
tius; or it may be by transferring one Obligation into another while 
the ſame Perſons continue. As when that which was due upon 
the account of buying and ſelling from Sempronius to Titins, is af- 
terwards by conſent acknowledged to be due as Money lent, &c. 


This 


— — — — jm — 1 _— — 


0 


Reproba pecunia ſolventem non liberat. D. 13. 7. 24.-----Solvendo eſſe nemo intelligitur, 
mſi qui ſolidum poteſt ſolvere. D. 50. 16. 114. 


pora quam jura continentur. D. 50. 16. 222. | 
®* Liberationis verbum eandem vim habet ar ſolutionis. D. 50. 16. 17. 


— — — — | — . = —³36. — 3 — 

. , 2 4 bd . * 4f — N hg | i 
ap. 9. Imperial on An. | 269, 
= 


' This Novation is of uſe to diſcharge Pledges, Sureties, Intereſt up- 
on Money lent, &c. and when it is made it mult be expreſly decla- 


red to be done with ſuch an intent. | 

Delegation is a Novation whereby a Debtor appoints his Deb- ?D: 46. 2: 11. 
tor to antwer a Creditor in bis place. 8 | | 

4. * By agreement of all Parties. For though ſomething in earneſ,1 I. 3. 30. 4. 
or perhaps ſfacur it, is given to perform each his part, yet by conſent 
each may recede from the Obligation. Shrek, 
5. By Compenſation or Sto „which is a reckoning between D. 16. 2. 1. 
Creditor and Debtor of what is due to each other; or When ſome- 
thing therefore ceaſes to be due, becauſe the Creditor owes to the 
7 a thing of the ſame kind and value. 7 It muſt be of the fame: C. ,. 30. 4. 

ind and quality, as Money, for Money, Oil for Oil, Cc. for one «. s. 
thing inſtead' of another, ought not to be paid without the conſent? 7: 
of the Creditor. Therefore an Horſe cannot be brought in Com- 
penſation for the Debt due for an Ox. But there is no neceſſity 
that Coampen/ation ſhould be in things of the ſame quantity; for it 
may be of a Horſe for a Horſe, of Land for Land; and it ariſes 
as well from natural Equity as from poſitive Law, to prevent mul- 
tiplicity of Suits, and » for expediting Affairs by not paying, rather D. 16. 2. 3. 
than by paying and ſuing far it again. 

It takes place only in * Debts due from Contracts, not in Crimes, » D. 16. 2. «. 
or in mutual Defamatory Fords. Hence in an Action of Injury by P. 4.8. 
Words, tho there is a Recon vention between the ſame Perſons, Com. 
penſation is not to be underſtand ; for each ſues for amends for his 
own Reputation. A Necanventios is an Action, but Compenſation 
is not. Compenſation ought to be allow'd by the Judge, tho'a 
Debt due only upon a ? Natera/ Obligation oppoſes a Debt due by 7 D. 16. 2. 6. 
Law. Let the Debt on both ſides ought to be equally — 2 — 14. 
for otherwiſe the Creditor would be injured, if his Debt which is 
clearly due ſhould be itopp'd upon pretence of a Debt, which is not 
ſo liquid, or apparently prov'd. There are ſeveral caſes which 
ought not to come under a Compeniations as ſome times the Debts 
of the Publick, an Action for a Depoſſtum; for they ſeem to have 
a Priviledge before Debts of another nature. 


Zn the Common Lows of England Compenſation or Sioppege is nor 
allow for Payment. * . N 


6. By * Confuſion, when the ſame Perſon becomes Debtor and C. 2.3. 7 
Creditor to himſelf, as when the Creditor is Heir to the Debtor, 
or the Debtor Heir to the Creditor. 

7. By a Þ real Tender and offer of the Debt in Money numbred, C. 8. 43. 9. 
which if it is refuſed without cauſe, it ſhall be look'd upon as Pay- Leun 
ment. And if any particular Species is due and actually tendred, 
if it is afterwards loſt or deſtroyed, the Debtor is free and releaſed. 

Yet upon refuſal of the Creditor, let the Money be ſealed up in a 
Bag, and depoſited with the iſtrate, and then the Intereſt of 
the Money will be ſtopp'd, and the Debtor diſcharged. 

Thus of Obligations ariſing from Contracts and Treſpaſſes, as the 
concern the private Intereſt of Mankind, and in what manner theſe 
Obligations may be aboliſhed. It follows that I conſider the Obli- 
ations from pub/ick Crimes, as they directly diſturb the publick 


Peace. aA 
| CCC 
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CHAP. X. 


Of Obligations ariſing from Pablick Crimes, viz. Blaſphemy, 
. Alahery, Bigamy, Whoredom, Inceſt, (WM 
Homicide, Parricide, Raviſhing, Witchcraft, Houſe-burn- 
ing, Force, Falſhood, cheating the Publick, Sacrilege, Bri- 
bery, Man-ftealing, Ambitus, abuſing the Market, 8c. 


* 


E that offends the Commonwealth is under an Obligation to 
yield ſatisfaction to it, and to ey rticular Perſon that 

Will proſecute the Offender. The Peace of the Publick cannot be 
ſupported unleſs Tranſgreſſors ſuffer, that others may be afraid to 
commit the like. For the end of Penalties is not only to puniſh Cri- 
minals for their Amendment or Extirpation, but to repair the Da- 
mages of thoſe that ſuffered, and to terrify others by the Example. 

N he Publick Crimes are theſe, | 
I. Blaſphemy, either by detracting from God that which belongs 
to him in Power or Goodneſs, or by attributing that to God which 
is not agreeable to his Nature, ; 
© Nov. j The Puniſhment of it is © Death. 


— 


— = - 


2 — 


As in the Divine Law, Lev. 24. 16. But by the Canon Law it is 
only a ſolemn Penance upon Lay-men in the Church, c. ult. X. de Ma- 
ledicis, and by general Cuitom either a 883 or corporal Puniſh- 
ment, but not Death. Groenw. de Legibus Abrog. in Nov. 77. In 
the Laws of England, Vide 9 & 10 W. 3. c. 32. where for the firſt 
Offence he is incapable of any Office, Eccleſiaſtical, Civil or Military, 
&c. who denies one of the Perſons in the Trinity, or aſſerts that there 
are more Gods than one, or denies the Chriſtian Religion to be true, or 
the Holy Scriptures to be of Divine Authority. e | 


we — * 
* — * * — — 


4 

N 
N 
N 
U 

* 

* 

a 


a D. 48. 4.1. II. Treaſon ¶ Læſa Maj eſtat) is a © Crime committed againſt the 
1. &1.11.cod. Safety or Dignity of the Supreme Power. The Supreme Authority 
may be in the Prince, the Nobles, or the People, according to the 
different Conſtitutions of Government. It may be committed b 
Strangers, though they owe their Allegiance to another Prince. Bu 
Kings or Embaſſadors reſiding within the Territories of other Prin- 
ces cannot commit Treaſon; for all ſupreme Powers are equal, yet 
they may be treated as Enemies. See p. 144. 
is Crime was antiently divided into Perduellionem, and Leſam 
C. 9. 8. 3. Majeſtatem ſpecially ſo called. That ſuppoſed ſome AR done a- 
gainſt the Safety of the Emperor by Rebellion, Murther of his Per- 
ſon, or of the great Men of his Council (for they are part of him) 
P. 43. 4.1.0r f by correſponding with his Enemies, or when ſoldiers run from- 
3 45 2. & 3. their Colours over to the Enemy, Sc. This infers ſome act done 
8 againſt the Dignity, Honour and Prerogative of the Emperor or 


C. 9. 24. 2. Commonwealth, by s Coining baſe Money, whereby the publick 
Faith is diminiſhed, Sc. | 


But this diſtinftim between Perduellio and Læſa Majeſtas ir now 
* wt, out 


. 
— — * * i Moth. 8 
9 * — 


Chap 10. Imperial or Civil Lam. 271 
out of uſe and the Crime is called by the general name of Treaſon, or 
Læſa Majeſtas. Vinnii Com. in Inſtit. Lib. 4. Tit. 18. en.) 


Treaſon cannot be committed againſt the“ Empreſs, for ſhe her *D.:. 3, 31. 
ſelf is a Subject. 4 el rt ky ae, | 


By the Laws of England it is Treaſon to tonſpire the Death of the 
Queen. 25 Edw. 3. cap. 2. | * * 


i we one is bound to diſcover and accuſe the Traytor. The: c.,, .f. 6. 
Son mult impeach the Father, the Wife the Husband, Sc. for the 
welfare of the Publick is to be preferred before private Relation and 
Affection. | 4 wiz; 2231 TS. 910 

& If the Traytor abſconds upon Summons, and is contumacious a- * D. 48. 17. 3. 
bove a Year, his Eſtate ſhall bet confiſcated. I The Proſecution alſo 0. 5. 8.8. 
may be after the Death of the Traytor, that the Publick may have 
the forfeiture of his Eſtate. All Perſons, even the moſt = Infamous, « P. ,s. 4. 4. 
are here admitted to be Witneſſes; for none but ſuch Perſons will 
be concerned in a Villany of that nature, and the Safety of the Pub- 

lick muſt not be tied up to the common Rules obſerved in private. 
and ordinary Controverſies. | AAA is. 

The Endeavour only to commit this Crime is Treaſon, if it can C. 9. 8. 5. 
be proved by open Act, o contrary to the common Rule, viz. That e D. :. :. 1. 
an | os to commit an Offence or Treſpaſs is not 4 ; | 

0 


P Railing Words againſt the Emperor are not Treaſon, but puniſh- ec. 9. 7. 
-able according to the manner of ſpeaking them. 


I Scotland if one invites another to his Houſe and kills him, it is 
Statutory Treaſon, Mackenzy's Inſtitute of the Laws of Scotland, 

. | dat R$ 34x44 
n By the Laws of England Treaſon is divided into High Treaſon and 
Petit Treaſon ; for if a Servant kills his Maſter, or a Wife ber Huſ- 
band, or a Clergyman his Ordinary, it is Petit Treaſon. 3 Inſtit. c. 2. 
There is alſo with us a Miſpriſion of Treaſon. 3 Inſtit. cap. 3. 

q The Penalty of Treaſon is the Death of the Traytor, * Deſtru- « c.g. 8.5. per 

ction of his Coat of Arms, Confiſcation of all his e after his tt 
Debts are paid, and a vacating of all Alienations of his Eſtate ſince 18.19.20 
the Commiſſion of the Crime. His Sons (not his Father or his 
Daughters, or Grandſons) are render'd infamous and uncapable of 
Honours or Succeſſion by Teſtament, or to an Inteſtate. | 


In England Daughters ar well ar Sons and Grandſons are uncapa- 
ble of Honours or Succeſſion. | 


Sometimes the Sons have been deſtroyed, becauſe of the Dan 


roceeding. from a preſumed Revenge, and of an hereditary Ma- 
ice. : 


OY 8 wy 


Contrary | 


—_ 


® Ouid obfuit Conatus cum Injuria nullum habuerit effettum. | 
Cogitationis Pænam nemo patitur. D. 48. 19. 18. --- Fugitivam non ſecundum Propoſitie- 
nem folam, ſed cum aliquo Afu intelligi conſtat. D. 50. 16. 225, | 


— S — 
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Contrat'y to Deut. 24 Y 16. | 

This Severity was practiſed, that Fathers might the rather abſtain 
from Conſpiracies againſt the Publick, for the ſake of their Poſte- 
rity, though they have but little Concern for themſelves. 


The Juſtice of this Law is queſtioned, and is not followed in Ita 
Spain, Acer Germany or Holland, Marth. de Crim. Tit. 2. 44 
numb. 11. ar in England. 102% | | 


s C.9.8.5.;. The * Wives of Traytors undergo no Puniſhment, and are capa- 
SG ble of retaining their Dower. = 4% 
In England the Wife alt los her Dower during the Attainder 
of the Huſband. 5 Edw. 6. 11. ö 
. By Cuſlom in France and Holland the Sons are allowed a fourth 
part of the Father's Eſtate, or at eaſt a Maintenance, and they are not 
made infamous or incapable of Honours, or of Succeſſion to other Per- 
font. Perez. Prælectiones in Cod. Tit. 8. Numb. 26. The common 
Puniſhment at this Day, is that the Traytor ſhall be cut alive into 
Quarters, and thoſe to be expoſed in publick Places. In France the 
1 zs to be torn by four Horſes. Matth. de Crim. cap. 5. 
umb. 6. 11. 


. 48. f. 6. III. © Adultery ¶Adulrerium, quaſi ad alterius thorum, or ad al- 
1.34.1 terum ire) is a carnal Knowledge of another Man's Wife. So that 
a Wife only can be guilty of Adultery, and a married Man that 
lies with a ſingle Woman is not guilty of that Crime. His Guile 
is only Srtuprum, becauſe in him there is no Danger of a Con- 
— in Families, no Baſtardy to inherit or rob the Legitimate 

ren. 


By the Devine Law Adultery is every Violation of the conjugal 
Rites and Marriage-bed, committed either by the Man or the Wo- 
man, Lev. 20.10. And ſo it is by the Canons. 32. 4. c. nemo. F it 
is committed by a married Man and a married Woman, it is double 
Adultery. 


C. 9. % 34. i” Preſumptions of guilt may go ſometimes for a Proof of this 

Crime; for when the Man and Woman are ſeen in Bed together, 

+ s OMe Evidence; for this Crime will ſcarce admit of other 

»D.48.;. 20. The » Law permits the Father (not the Mother or Grandmother) 

cum ſeqq. to kill the Man taken in Adultery with his Daughter, provided that 

he kills his Daughter at the fame Time; foreſeeing that the Ten- 

derneſs of the Father may be trufted. But the Law denies this Li- 

D. 4.5. 22. berty to the * Husband, conſidering the ungovernable Rage which 

+18. 2, ſuch a Provocation may raiſe in him. Yet ſometimes the Husband 

js allowed to kill the Adulterer, when the Crime is committed by a 
mean infamous Perſon, and in the Husband's own Houſe. 


This Crime being Capital, theſe Allowances ſeemed the more * on- 


5 


JJC as, Cod 


Chap. 10. Imperial or Civil Law. 


able; but now the Puniſhment being not Capitol theſe Laws are 
out of uſe. Groenw. de Legibus Abrog. in Cad. 9. 9. 4 The Ju- 
ſlice of them was always controverted. | 


If the Husband ſhould Kill any other Perſon taken in Adultery in 
another Place, or his own Wife at that Time, he ought not to be 
puniſhed with * Death as a Murtherer, for the greatneſs of the In-. p. 48.5. 38. 
jury, and the Provocation ought to be conſidered. 8. 


In Italy and Spain the Husband is permitted to kill the Adulterer. 
Gudelin. de jure noviſſ. I. 5. c. 18. 


* Tuſtinian allowed the Husband Privilege to kill any Perſon * Nov. 117. e. 
which he ſuſpected of abuſing his Bed, after he had given three a. 
Warnings in Writing before W. itneſſes to him not to converſe with 
his Wife; and then if the Perſon admoniſhed neglected this Notice, 
and was found thrice in ſuſpected Places with her, the Hysband was 
excuſed from the Penalty of Murther if he killed him. And though 
the ſuſpected Perſon converſes publickly with his Wife, where there 
is no * of Jealouſy, the Magiſtrate upon Complaint hath Power 
to puniſh him. | 


Conſtantine. 


As in the Mofaical Law, Lev. xx. 10. Deut. xxii. 22. and there is 
eat Reaſon for it, for it. may contain in it Theft, by invading the 
roperty of the neareſt Concern, and by robbing the lawful Children 

of their Ihheritance, as alſo Breach of Oath. ITY 


But it is tot made Death in the Wife by the Novels of Juſtinian « Nov. 117. c: 
She only undergoes a Scourging and the loſs of her Dower; and if * Nr. 13+ 


\ 


afterwards ſhe is confined to a Monaſtery, the Husband hath Liberty 4 10 
to receive his Wife at any time within two Years; but by that Law 


it is Death in the Husband | | 
The Reajon of this I canntt wnderfland. It is faid that Theod ora 
the Wife of Juſtinian was the Contriver of it. Some pretend th 
Allowances ought to be made for the weakneſs of the Sex. 
4 If one lies with another's Wife, not knowing her to be married, c. 9. 9. 2: 
as in ough « Ma Stews, this Puniſhment ought not to be inflicted; 


for though a Man who nee an unlawful Thing ſhall be liable to 
the Conſequences of it, yet thoſe Con/equences ought to be of the 
ſame nature with the firſt Deſign. As when one intends to ki 
Titius, and kills Mævius by Miſtake, he ſhall die for it; becauſe h 
intended Murther. But he that intended to commit Fornication 
with Titia, and ignorantly commits Adultery with her, not knowing 
her to be married, ought not to be iſhed for Adultery; for - 
Crime of a different Nature was intended. What if the Man de- 
Ugned Adultery with Tiria, and it appears that Titia is unmarried? 
either ought he in this Caſe to be puniſhed as an Adulterer, for 
the Intention and the Act ought to purſuè each other, at leaſt in th 
| diego Ada k gener 


a 


e Puniſhment of Adultery is Death by the * Conſtitution of C. g. 9. 36 
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= 
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«C.g. 11. 1, general Deſign. *If a Woman lies with her Bondman, both ſuffer 


ath 


In moſt Countries at this Day the Puniſhment 4 Adultery is 8 
Fine, and ſometimes Baniſhment. Groenw. de Legibus Abro 
Tit. Inſtit. de 1 In the Palatinate, Heſſe, the Ae 
Saxony, it ir Death. Matth. de Criminib. Tit. 3. cap. 2. num. 2. Ix 
Sweden double Adultery only is puniſhed with Death. Account of 
Sweden. In France Servants that defile the Bed of their Maſters, 

or corrupt their Miſtreſſes or their qr have been —_— 
with Death. Perez. PreleR. in Cod. 9. 11. 1. By the Canon Law, an 


the Laws of England, the Puniſhment is only Penance, &c. c. Nr 
leximus, de Adulterio. 


f Nov. 14- He that proſtitutes his Wife or ban for Gain, is alſo 
; D. 48. 5. 13. niſhable with Death. 8s And the ſame Puniſhment is inflicted on the 
8 EO Offender who debauches the Woman betrothed to another. 


As Deut. xxii. Y 23. But this is not pratiiſed. 


1 - 
5 a 
9 


? 
* 


2 — — 
. py x 


»C. 1.9.6. He or ſhe that marries a Jeu, ſuffers the ſame Putihment as 
an Adulterer. | 


n 


2 2- 


By the Divine Law ſuch Marriages are lawful. t Cor, vii, 


= 22 


Fornication {42 Fornice, a Vault where lewd Women uſed to live) 

iD. 48. 5.13. is of a more inferiour Nature, and is i committed when an untnar- 
2. ried Man lies with an unmarried Woman, who is a profeſſed les 
for which the Civil Law hath aſſigned no Puniſhment, 


- = ut 2 — 4 
2 — — * 


The Divine Law hath forbidden it. Lev. A . and the 1% rage 
lated Commonwealths will not endure Sublick & tews pun 
Crime with M 22 Penance, or according to the 45 2 — | 
the Judge. For the diſtinction of Families is confounded by it. Quar- 
rels will dairy ariſe "- Men for the moſt beaut: 7 Women, Pro- 
pagation will be hindred if Women were allowed to admit ſeveral 
Men frequently to their Ae ; and the Women would not be able 


to undergo the Pains and Charge of educating their C 2 with- 
out the A fiance of” the Fathers. 


| 8 | — - 
— — — 
5 — 2 — PI V-- 9 - * 4+ 
— DO = 
is WY 


. 5.5.2 IV. k Bigamy is when a Man marries two o Wives, and a Woman 
Auth. hodie. two Huchond? at the ſame Time. Several Nations do ſuffer it in 


the Male, but not in the Female, Nea Propagation wand be 
prejudiced by ſuch a Liberty. f 


e , | Ir is puniſhed with Death. 


In Friezland ir 3s corrected with the Baſlinado, and 4 temporary 
Baniſhment. In Spain, with ſtigmatizing with the Letter © which 
at firſt was the F. r (2) of ch. Matth. de Criminib. Tit. + 2 
1. num. 15. nage F9e e Man or Woman fu fer Death as 4 
Felon, but is . the benefit of the Clergy. 1 Jac. cap. 1. 3 & 
4 W. & M. ch. 9. vide ante. p. 124. Our 29 call this Crime 
Polygamy, and Polygamy Bigamy. 3 Inſt. 88. 


V. ® Stu 


Chap. 1 10. Imperial or Civil Law. 


275 
V. = Stuprem. is when an unmarried Man lies with an unmarried "D. 48. 5:34. 
Woman who lives in Reputation, and is not ſuſpected to be a com- 
mon Proſtitute. 
The Puniſhment of Perſons of Rank and Figure is a Confiſcation 


of half their Goods; the meaner fort receive corporal Puniſhment 
with Relegation. 


| By the Canon Low, be that dende a Virgin will be foreed abe 
to marry her, or give her a Sum of Money. c. 1 & 2. X. h. t. And 
this was the Divine Law, Exod. xxii. 16, 17. Deut. xxii. & xxiti. & 


ſeqq. and it is uſed in many Countries at this Day. Groenw. in Inſtit. 
"Th. 4. but not in England. Here is no difference made Lettie 
ornicatio and Stuprum. 


» He that deflowers a Girl not fit for Marriage, tho 
Conſent, may be either baniſhed, or condemned to the 


In England ir ir Felony if the Girl is under ten Tears FM 18 
Eliz. cap. 7. 


with her = . 48. 19. 
238. 3. 


VI. * Inceſt is a Crime committed knowingly by that Man 106 TI. 1. 10. 
Woman (in the carnal Knowledge of each other) whom the Laws * 
have forbidden to marry, by reaſon of ##erne/+ of Blood of 5 
The Law of Nature forbids it in the bee and defvonding 
Line, the Law of Nations betwixt Brothers and Sifters, and 
Civil and poſitive Laws, where there is any other Prohibition, 


The ? Puniſhment of it is Death where the Offence is agen? " han eg 
Law of Nature. 


As by the Divine Law, Lev. xviii. 20. 


In other caſes, Deportatidn. The Portion and homme of g the 10.5. 5. 4 
Woman are liable to contiſeation. 


But the Puniſhment of Death, 57 is ont of uſe. Groeny. -de 
Lay Abrog. in Lib. Cod. 5.1. 5 vo 
"> n anne 


VII. &. Sodomy is when a Man lies with a Man, dr Ein Woman 
againſt Nature, or when Man or Woman lieth with a Beaſt; 


The * Punihmene of it is the Death of the Man and Womat:” 58 0.9 31 


k VN * 
- 


[Lev. xx. V. 13. 15. 16, and by Cuſtom eirder Ham ging or B 
ing. By the Canon Lam Lay-men aro ts be taicvmmnunicated, 2 b 1 
Clergy-men are to be depoſed and confined 10 a Monaſtery] (30g. N 


But the * Exdeavour and Attempt to commit this Orin ufer roth. D. 4. 11. . 
ed with Death, tho in a4 proximo. 


VIII. Homicide is a violent taking away the Life of Mart by ac * D. 48. 8. 1, 
nother Man unlawfully.. By Mes both Sexes are iindeffiood,” and an 
» Infant in the Womb is comprehended under it. * Poiſoning is he 0.9. 16.8. 


More C. 9. 18. . 
71 . * Ns eee | 
Plus gi Hominem extinguere Vuneno quam occidere Gladis, C. 9. 18. 1. 


Li 
* 
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*D.48.8. 1. 
. 


D. 48. 8. 1. 
2, & 15. 


P. 48. 22. 


more odious way of killing, becauſe of the Difficulties to guard a- 

inſt it. 9 | 
ic is Voluntary, Neceſſary, or Caſual. 5 

1. * Voluntary Homicide is that which is committed wilfully, ei- 
ther with a Weapon, Fiſt, Poiſon, Magical Arts, or by any other 
means. It is voluntary Homicide to take away a Man's Life b 
Perjury in a Court of Juſtice, or if a Magiſtrate condemns a Crimi. 
nal to Death b * or where one contrives that another ma 
be ſtarv'd to Death. It is not material whether the Homicide is 
committed by your own Hands, or by the Hand of another at 
your direction; whether upon a Freeman or a Bondman. 


Exod. xxi. 20. The Poles make a diſtinftion, and fine only him that 
kills a poor ordinary Fellow, and puniſh with Death him that mur- 
thers a Perſon of a better Charatter and Figure. Math. de Crimin. 
Tit. 5. c. x num. 7. | 


It is queſtion'd whether it is lawful to kill one under a Ban or 
Proſcription? And it is anſwer'd, That tho' a Man loſes the right 
of a Subject, yet he retains the rights of Nature, and the benefit, 
of the Law of Nations, and that therefore it is unlawful. 


In Germany there is a Law, that as ſoon as any one is declar'd to 
be under a Ban for a Crime proved, his Life and Goods are at the 
diſpoſal of any Man. Gail de pace pub. lib. 2. c. 5. num. 15. & 16. 


Voluntary Homicide may be perpetrated with Deliberation, or 


Without Deliberation. 


Homicide with Deliberation is when one kills another upon a pre- 
meditated deſign, and in cold Blood. If the deſign cannot be pro- 
ved directly, it may be learnt from circumſtances, as when there 
was Enmity between the Parties, providing Arms, lying in wait, Gc. 


* A deſign to wound may be interpreted an intention to kill. 


Private Duels were unknown to the Romans, and there was no 
Laws concerning them. By the Laws of England, if the Perſon 


wounded dies within a Tear and a Day after his Wounds, it is pre- 


b D. 47. 10. 
18. 3. 


DP. 2. fi. 
3. 8 1. J. 
51. 


ſum d that he dy d of his Wounds. 3. Inſtit. 53. In the Milaneſe it 


is Death to give a Wound with Deliberation ; /0 that ard” foo. may 
proceed to trial without expecting the event. J. Clar. pract. crim. 32. 
num. 10. See 9. Ann. ch. 14. 6. Georg. ch. 


d Sempronius deſigning to kill Titius, kills Mævius by miſtake, he 
is guilty of deliberate Homicide, for he had a deſign to kill. There 
was intention and an effect, tho' in the Perſon of another. 

One mortally wounds Titius, another comes afterwards and kills 
him out - right, both are guilty. But if the firſt Wound was not mor- 
tal, he that kills him is guilty of the Homicide. 


p D. 48. 8. 15. 4 Sempronius commands and encourages Titius to beat and wound 


Mevius 


? Nihil intereſt occidat quis, an cauſam mortis prebeat. D. 48. 8. 15. Qui Hominem be- 
ciderit punitur, non habit Differentid cujus Conditionis Haminem interemit. D. 48. 8. 2. 


Chap. 10. Imperial or Civil Law. 
Mz#evins, but not to kill him; Tit its kills him; he that commands i is 


not guilty of Homicide. Otherwiſe if he had commanded and en- 


couraged to kill him; for it is an aſſiſtance. 
One kills another in a Quarrel ; if he {track him with a dangerous* D. 48. 8. 1, 


1 it will be interpreted deliberate Homicide. 
, fThe Puniſhment of deliberate Homicide is Death by the Cormeli-fC. 9. 16.8. 


a un 


[As in the Devine 4 Exod. XX. 13. . v. 17. Lev. xxiv 17, 
21. But by the Canon Law Excommunication.] 


271, 


and if Thieves are guilty of Murther, they are uſually hung upon 
a 8 Gibbet in the place w —— the Crime was committed. g 26. * M 


| Contrary to Deut. xxi. V. 22, 23. 


b If many attempt the Death of another (tho it Joen not appear D. 48. 8.7. 
who gave the wound) all are guilty of his Death; for their preſence 
made the Murtherer more bold, and the Perſon flain more fearful | 
in his defence. And fo by ſtrictneſs of Law the deſga, will and D. 48. 8. 14. 
endeavour only to commit Homicide is puniſhed with Death. 


, Bu by VE almoſt 7 where the endeavour is uriſbed on 

ſome other corpor uniſhment or pecuniary t- \ 
the us de Crim. cap. 4 5. num 11. But in England ; any Per ſon | 
Hall attempt to kill, aſſault, firike or, wound any of his Majeſly's 
Privy Counſel in the Execution of his Office, He ſhall ſuffer Death 
without benefit of Cler 9 Anne. ch. 16. 

Note, That by the 27 of England, Homicide with Malice fore- 
thought or with Deliberation ir cad Murther, which word is nece/- 
ſary in the Indictment. But voluntary Homicide upon 4 ſudden. oc- 
caſſon, or without Deliberation, # termed. Man-ſlaaghter.. The Pu. 
niſhment of Murther is Death without benefit of Clergy. 3. Inſtit. 
cap. 7. In Man- laughter the pe is allow'd his Clergy; and if 
be can read, he ſaves his\Life and is to be burnt in the Hand. 
x Ed. 6. c. 12. 18 Eliz. c.7. But ze 9 Ann. c. 6. If one indicted of 
Murther or other Felony (except Petis Larceny) flands mute, or will 
not anſwer, he ſhall fu ſuffer er the pain fort & dure, i.e, ſhall be preſſed 
to Death by degrees, 2 Inſtit. fe. Welt, 1. c. 12. The Engliſh call ali 
capital Crimes Felonies. High Treaſon is Felony and ſumething more. 
In Scotland 4d Homicide is capitah, except it be Caſual or meide 


in Self. defence. Mackenzie; Inſtit. P. en 140 


*Thoſe that attempt to &i themſelves to evade the Puniſhment 5 48. 21. 
for their Crimes, for which they have been accuſed, are puniſhed as}; © 6 6 
deliberate Murtherers; but thoſe that attempted to del oy them-;. , 
ſelves out of an pate of Pain or Grief, Wh were de with 
more mildneſs. 


* 


Fur the Ts men as well as the Soldiers, 95 W 
were infected with the vanity of the Stoick 22 , which eſtaem- 
ed it an honourable Action. At this day + $64 "end Practice, 

the dead Bodies of thoſe which have ber, gol — Suicide, are ab af 
| Ha pes I Lone ze 
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ted ignominiouſh, either by hanging on 4 Gallows, or by burying the 
Body under 2% haus de ind Tit. 5. cap. 1. ROD a ' 


1D.48.8.1 Homicide | without Deliberation is committed on a ſudden Quarrel 
3- « .6. 6, and in paſſion, raiſed upon great provocation, or in a drunken Fit, 
.. *** © occaſion'd by ſome great Emergency, and not from a habit of drink - 
ing. "14-1. 
m C. 9. 16. 5. 2 It lies upon the Criminal to prove that he had no fore · thought 
D. 48. 8.3 or deſign; and if he proves it, the Lives of ſuch Criminals ought 
to be red, tho' they may be treated with Severity. For if Death 
follow'd upon a wound given by an Inſtrument which was not likely 
to kill, the nature of the Inſtrument ought to be confider'd, as alfo 
the place of the wound: And if it does appear either that the In- 
ſtrument was improper and unlikely for the commiſſion of ſuch à 
Crime, or that the wound by a dangerous Weapon was not likely 
to be mortal, but that the Perſon dy'd ex malo regimine, &c. in 
| theſe caſes the Criminal is not guilty of deliberate Homicide. 
D. 48. 8. 17. ® If one on a ſudden Quarrel is kill'd, and it does not appear who 
gave the wound, all concern'd in the Quarrel ſhall be puniſhed, bur 
not with Death. | * | a 


Vide antea, The Law of England concerning Man- fuughter. p. 
277. | | | 


„D. 48.8.7. 4. However, he that kills another is to be adjudged o unworthy of 
ſucceeding him by Will or as an Inteſtate; and therefore the Eitate 
ought to go to the Exchequer. oe mms 


Vid. Nov. 17. In S's pg 13 the ou — tho N 2 yomate, are © 
c. 12. Nov. greferr” e the Exc For there 2s no confiſtation, exc 
15+ © "7 Jaw caſes of ow and Blaſdbemy: there being no reaſon that he 


Fatt of one ſhould prejudice the whole Family. Perez. Prælect. in C. 9. 
Tit. x6. num. 31. | | 


p C.9. 16.3. 2. Y Neceſſary Homicide, is when one for the defence of his own 
&5- 6.4 Life kills the Aggreſſor. * This may be done without expectin 
9 . the firſt blow, for that may make him uncapable to defend himſelf 
at all. But this ought not to exceed the bounds: of Se/fdefence: 
Now thoſe bounds may be obſerv'd with reſpect to the manner, the 
time and the cauſe. | | | 
*1.4. 3-2 The Manner of Self-defence directs that you ſhould not kill, if 
| Fam can by any means eſcape; for you are bound to fly if it may 
— 8 danger. Neither is ſuch flight ignominious even in a 
p. 9. 2.454. Ihe Time is to be conſider'd as when the Perſon wounded doth 
not fall upon the Aggreſſor after the Fray is over, or follow him. 
when he is running away ; for that is Revenge and not Defence. 
So he ought not to meet him too /n. 
The Cauſe or Inſtrument alſo is to be obſerv'd; for if you defend 


” _— . ” £0 88 , ** 8 — 
—_ — — — _ — , 


W 


Jim vi defendere omnes Leges omniag; Jura permittunt, D. 9. 2. 45. 4. K 
Inculpate Tutele moderatione illatam Vim propulſare lireat. C. 8. 4. 1. 


” 
— * 


Chap. 10. Imperial on Civil Law. — , 


your ſelf againſt a Stick, by wounding the eſſor with a Sword 

the killing of him will exceed the bounds defence. Thus D. g. 2 52. 1. 

if the Aggreſſor gives you a blow with his Fiſt or Whip, you ought 

not to ſtab him with a Poyniard, becauſe there is no proportion 

betwixt the Injury and the Revenge. es! | 
If the bounds of Self-defence are not obſerv'd, he that kills may 

be puniſhed, but not with Death, by reaſon there was a provocation. 

But if the manzer, time and caſe of Self- defence are rightly follow'd, 

he that kills the Aggreſſor is ſubject to no puniſhment. 


By the Laws of England be ſball forfeit all his Goods and Cbarteli 
3 Inſtit. c. 8. but he is perdon'd of courſe. 3 Initit. c. tot. p. 220. 


.» This neceſſary Homicide may be extended to the defence of. p. 4.8. 
one's es for if an attempt is made upon the Chaſtity of an 4. 
honeſt Woman or Man, they may lawfully kill the Aggreſſor, even 
if he attempts the Chaſtity of any of their Family. » If an honoura- p. 4 2.8.2. 
ble Perſon is treated ignominiouſly, as when he is ſtripp'd naked 
2 ſcourged, he may defend his Honour with the Death of his 
Enemy. f 

In * defence my one's Goods, killing is not lawful, unleſs it = D. 48. 8. 9: 
be the killing of a Thief by night when your Life is in danger, ar 
when the killing is of a Theif by day that defends himſelf with a 
dangerous Weapon. 8 


ö J 
The killing of @ Thief by Night, whether your Life was in dan. 
ger or not, * W 2 the Moſaick Law, Exod. xxii. 2. Que- 
re the lawfulneſs of it by the Evangelical Law. It was allowed by 
the Law 4 the Twebue Tables. By the Laws of England it is per- 
mitted to kill one that offers ta rob either abroad, or in an Houſe, or 
one who attempts to Murther. 24 H. 8. cap. 5. r ** 


3. Caſket Homicide is that which happens without the intention 
of the Perſon committing it, as when ap Hunter kills a Man in 

the Fields inſtead of the Game, c. But for the right underſtanding 

of this matter, you muſt diſtinguiſh in Ca/#a? Homicide, whether | 
it was purely caſual, and when you were about a lawful act, 7 for C. 9. 16. i. 
then it is free from all puniſhment; or whether there was a fault or © 5 
negleR, or ſome ##/awfu# act mix d with it, and then it ought to 

be puniſhed, but not with Death. | Fakes "II 


See Exod. xxi. 12, 13, 14: Deut. xix. 1, 2, 3, Ge. concerning Fan. 
ctuaries, in caſe of 1 Homicide. By a Statute in England all 
Sanftuaries and their Privileges are taken away. 21. Jac. f. By the 
Laws of England tbe Per/ou comics ng caſual Homicide call a 
Chance - medley) forfeits all bis Goods and Chattelt, but he bath a par- 
don of courſe. 3. Inſtit. cap. or. pag. 220. By the Laws of Saxony 4 
Weregeld is paid to the Nude of the ſlain; and if he hath no 
Kindred, the payment is applied to pious Vis; and fo by the Cuſtom 
of other Countries. Matth. de Crimin, Tit. 5. cap. 7. num. 12. ; 


That Homicide which is committed by the Magiſtrate is lawful, 
provided that fort of Death is inflicted which the Law ne 1. 78. 13. 
W . T 


So Homicide committed in War by thoſe who have a juſt cauſe of 
War is by all means to be eſteem'd lawful; for in publick Affairs 
between Nation and Nation, this is the way of puniſhing Offenders 
and repairing Damages. | P32: DÞ 4 
IX. Parricide properly taken, is Homicide committed by Chil- 
dren upon their Parents, and by Parents upon their Children, and 
upon thoſe that are in the place of Parents and Children, as/Uncles 
and Aunts, Ge. but improperly CRANES may be committed amongſt 
Collaterals, vis. Husband and Wife, Brothers and Siſters, and thoſe 
that are allied by Kindred, or Affinity to the fourth degree. 
- The *Puniſhment of proper Parricide is that the Criminal ſhould 
be ſcourged, and afterwards ſewed in a ſort of a Sack with a Dog, 
a Cock, a Viper, and an Ape, and then to be thrown into the Sea, 
or into a River, as unworthy to have the benefit of any of the Ele- 
ments. If no Water was near, then the Criminal was thrown in 
that manner to wild Beaſts. Thoſe Creatures were to accompan 
the Criminal, becauſe they are malicious and miſchievous to thoſe 
of their own kind without any exception. | 


©2.48.9.9.1. Improper Parricide is puniſhed only as voluntary and deliberate 


d D. 48. 9. 1. 


e D. 42. 9. 6. 


Homicide. FEE. 
The *% exdeavour and _— attended with ſome external act, is 
as much puniſhed as if the Wickedneſs had been accompliſhed ; 


| [Not obſerved in practice. Groenw. de LL. Abrog. in. Inſtit. lib. 4. 
Tit. 18. $5.] ; 


and thoſe that * aſſiſt in the commiſſion of this Crime, altho* Stran 
gers to the Family, are to undergo the like Punihment. 


The Puniſhment for proper Parricide is not.in uſe. There are ſome 
remains of it in Spain, but the Criminal is put to Death before be 
is put into the Sack, or thrown into the Water. Moſt Countries have 
their particular Cuſtom of puniſhing this Crime. Some hang the 
Criminal, others break upon the Wheel, or tear with hot Pinchers, 
bury alive, drown, &c. Matth. de Crimin. Tit. 6. cap. 2. num. 17. 
But in England Parricide and Homicide are not diſtinguiſhed. as to 


the Puniſhment. e 2 


fIf Children offer any Violence to their Parents, the Prefett of 
the City may puniſh them. op 


To fmite or curſe the Father and Mother, ts Death by the Jewiſh 
Law, Exod. xxi. V 15. & 17. | 


X. s Raviſhing (Raptus) is when a Virgin or Widow (more eſ- 
pecially Nuns) are taken away by force, with intent to deflour them, 
or when theſe are actually defloured by force without taking away. 
Although the taking away is done with deſign to marry the Perſon, 
the Puniſhment is not the leſs, and the Marriage is void. All Ac- 
ceſſories and Aſſiſtants, Governeſſes or waiting Women, Ge. ſuffer 
the ſame Puniſhment ; neither will the declaration of the Woman, 

afterwards, 


* a * r. . 


—— — — . — 


Viris bonis & mulieribus metus major ſirupi quam mortis eſſe debet. D. 4. 2. 8. 2. 


Chap. 10. Imperial ar Civil --—— 


after wards, that ſhe Leber Eh excuſe e if, ow Conſent 


does not from ot 
under the Government of her Father or of Guardian 4 it is — hex 
withſtanding her Conſent. - 

Obſerve that the Crime 1 is 17 x by. taking "the \ : Woman: away 
without deflouri ber, and hy a forcible her without tas 
king her away Alſo. it 2 to be the 9 5 194 ouring of a 
Woman of an hong! Repu for common. Proſſitutes are nov 
within the l. E. of this Io it 0g: ana who Puniſh one foy 

ba none, or hath 


an attempt on the Chaſtity of that W 
no Value for it. 

There have been Inſtances where Wo wen have been a puniſhed for 
taking away young Men by force, wit wee to PAYED them. 
So that by parity of Reaſon they are under the ſame 


The Ravidher may be f } 
king 12 K of de ebauch Nan e Veen ravidhed, ed. 2 e amn 


This is olſalete. Groenw. de Legibus Abrog. in 3 Tit, 13. 


The Puniſhment is Death and Confiſcation of. all the 28 
Goods of the Raviſher, to be applied to the uſe of the Perſon ra- 
viſhed: For force is not to be encouraged, or endured. in a wel 
regulated Commonwealth, much leſs Force and I horedom join'd to; 


ether; which n ere the, Nan * ofen rule. 


urther. Dan duo 


J 


In ſeveral Nations the Poly 0 Death is mot SUE Fn 
apo 45 Acceſſories, aor ab the b bre th 25 4. 


man marries the Raviſher. Groenw. d 


brog. in 
13. Amongſt the En 


where it 1s requiſite that a Maid have Lands or Goods, or be Heir 


gliſh Stargtes; V 1 1 Ba 1. 3 H. 7. 3 


parent to her Anceſtor, to make the Ke ber away. n ta 2 
Hier, Vide 4 & b & Mary 28 Eliz. c. 6. But 
ouring by Force or 4 Rate. 255 ry 7 „ #8, Deatb without 
nefet 0, the Cle gy. ; 110 
XI. b Vic (Maleficiu wins Grime where * 18. 
and evil Arts, and by the ein) of dc mcd miſchi EY 
Men or their Goods” i Thoſe that conſult Witches are equally a 9.18.8. 
minal, * and both puniſhable with Death. kC.g. 18. 5. 
|. Conſtantine the Emperor has Aae ent Nate Magick Which C. 9. 18. 4. 
is directed to a good purpoſe (as to ſecure from evil, 4 
away Storms, Sc is lawful, and ought 0 eee 
Law is corrected by the Em Eanperor 1 Eee. A © NY = Leon 
5 


Aud it is condemned by the Canon. , x The" po oh Wy 
The Divine Law having condemned to Deat th the Witch and him that 
hath a familiar Spirit; the being of Witches ought not to be que- 
ion'd by Judges, though the Pretence of -a Commerce with the De. 
wil, and the Frauds and Diſturbances created in ciuil Societies upon 
that Account, may deſerve the ſtevereſt Puniſhment. Exod. xxii. VIS. 


Deut. XViii. V 10. Among ſt the Englih Statutes, Vide I Jac. capi ra. 
| Ccce. 3 4 8 


=> 
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P. 48. 19. XII. * Howſe-burners 3 are thoſe who (out of Malice 
5.4, 9. . or Deſign to Real) burn Houſes in Towns, or Stacks of Corn near 
Houſes, Sc. A ought not to burn his own Houſe. If it is 
committed by Neglect, thoſe that ſuffer by it may ſue for Damages. 
This Crime ought to be puniſhed more ſeverely than Theft, becauſe 
of the Terror which it ſtrikes into Mankind; and becauſe a Thing 
ſtollen ſtill remains for the benefit of the Publick, whereas every 
thing may be abſolutely deſtroyed by the Fire. This Crime is more 
. than Murther, for that ſeldom extends beyond the De- 
ign ; whereas Fire too often involves in the common Calamity un- 
known Perſons, and Friends as well as Enemies. | | 


The burning of Cottage or Houſe ſtanding by it ſelf, is not pu- 


niſhed with Death. 


But this diſtinckion of Houſes is not allowed by the Modeyns. 
Groenw. de Legibus Abrog. in D. 48. 19. 28. 12. main 


„ 418.8. XIII. o Force (Vis) is that which controlls and impoſes a Neceſ- 
ſity upon the Will; and is either Public or Private. 
Public is Force with Arms, Private without Arms. Under the 
D. 48. 6.9. Word v Arms, not only Swords, Shields, &c. but Clubs, Stones, and 
+ 11.1 every thing which may be inſtrumental in wounding or beating is 
uns  comprehended. | 5 
4D. 48. 6. 1. 4 Thoſe are guilty of public Force, who keep Arms in their 
& 2. Houſes, and make uſe of them otherwiſe than upon Journeys or 
Hunting, or for Sale; for Arms are to be made only for publick U- 
D. 48. 6. z. ſes. * Thoſe who raiſe Multitudes in Arms for Sedition, or to burn 
1.3.1.5. & Houſes, to take poſſeſſion of an Houſe or Land, to eject lawful Po: 
ſeſſors, to raiſe Contributions, or break the publick Peace, Ge. are 
P. 48. 7. 6. to be * puniſhed by Deportation or Banifhment, and ſometimes the 
& 10. Criminals have been puniſhed with Death. F 
. 48.7. 2. * Thoſe are guilty of Private force, who call a Multitude 5 80 
_ 722 ther to do ſome illegal Act by force on a private Account. TI 
3 — by a Confiſcation of the third part of the Eſtate of the 
Criminal. | | | 10 


But at this Day the Puniſhment of publick and private force is 
hire: | ne at tiſeretion. Groenw. de Legibus Abrog. in Dig. 
48. Tit. 6 & 7. 5 


„1.4.18. 7 XIV. * Falſhood (Crimen falſi) is a fraudulent Suppreſſion or Imi- 
tation of Truth'to the Prejudice of another. So that three Thin 
are requiſite to the Commiſſion of this Crime, Corruption of Truth, 
Deceit and Damage to another. Though 'Truth is but one and con- 
ſiſts in a Point, yet Falſhood has various Shapes, and may be com- 
mitted in many Inſtances, vi. | i 

* | , 


"3 . 
k 


—_— 


* Vis eft majoris Rei impetus qui repelli non poteſt. D. 4. 2. 2. Vi factum id videtur oe, 

qua de Re quis, cum probibetur, fecit. Clam, cum quiſque, cum Controverſiam haberet, B 

biturumve ſe putaret, fecit. D. 50. 17. 73. 2. W 
? Armorum a ppellatio non utique Scuta & Gladios & Galeas ſignificat, ſed & Fuſtes & La- 


pides. D. 50. 16. 41, Telum eft guod ab arcu mittitur, ſed & Lapis, &c. hoc nomine con- 
tinentur. D. 50. 16. 233. 2. 


Chap. 10. Imperial o Civil Law. 88 

y bare Conſent, when one ſells or mortgages the ſame Thing * P. 48. 10 

to two Perſons in two ſeveral Contracts. n | 

By ” Words, as by Perjury, when a Witneſs knowingly bears falſe” P. 45: 10. 
Witneſs in a Court of Juſtice, or is guilty of ſuborning others. 

By = Writing, as in Forgery, of fning of falſe Inſtruments and. 5 "0g 
Deeds, or knowingly uſing Inſtruments forged by others; or when 
a Notary writes that which was falſe, or omits that which is true, 
or by concealing any Writing, or blotting, cutting out what was 
written, or ®* opening unſealing and altering the Wills or private - D. 48. 10. 1. 

Letters of other Men. | > l 0 

By Fact, which has no Relation to Writing, as when a b Child is? #* **** 


fraudulently put in the place of another Child; when a falſe Perſon +D. 4.10. 30. 
1s repreſented: | | | pr. & 1. I. 8. 


I England hir is Era 
5 W. & M. ch. 4. 9 & 10 


ſome Caſor, 21 Jac. f. 26. See 4 & 
3. ch. 41.] 


falſe Weights and Meaſures made uſe of; a falſe Coat of * Arms aſ+ © D. 48. 10. 
ſumed; the publick Money clipped, or falſe Money coined, GG. 

The © Puniſhment of this Crime is ſometimes Deportation, ſome- , ; 4. 18. 7: 
.times Death or a leſs Puniſhment. Where there is no proper Puniſh- | 
ment aſſigned, it is the Crime of Stelliamate, and may be puniſhed 
arbitrarily, and at the diſcretion of the Court. 9017 


Vide poſt P. 287. | | | nne 

Is France it is Death. In Holland the. Baſlinado or Bani ſbment. 
Groenw. de Legibus Abrog. in Inſtit. 4. 18. 7. 1» England Forgery 
may be puniſhed by Fine and Pillory, both Ears to be cut off; the No- 
firils to be ſlit, Forfeiture of Eftate during Life, and perpetual Im- 
pri ſonment. The ſecond Offence of this Nature is ' puniſhed with 
Death as a Felon, without the benefit of tbe Clergy, 5 Eliz. cap. 14. 


But to imbezle a Record is Felony. 8 H. 6. 12. vide poſt Book 4. 
chap. 2. Of Inſtruments. Perjury 5s puniſhed by Fine of any? 
Ponnads, ſix Months Impriſoument, and ever after diſabled to give E- 
vidence, &c. 5 Eliz. ch. 9. N | A chi. | 

By the Divine Law it ſhall. be done to @ falſe Witneſs, as he 
thought to do unto his Brother. Deut xix. 19. 


XV. © Crimen Peculatus (4 pecore Cattel, in which Riches did - D. 48.13 .f. 
conſiſt before Money was invented) is a ſtealing of the publick Mo- 10 
ney, or publick Stores, or a cheating in publick Accounts. By pub- 
lick Money I do not mean the Money of any City or Corporation, f p. 60. 16. 
for ſtealing of that is but common » but the publick Money s. 
belonging to the Commonwealth is to be underſtood. | . 
The s Puniſhment is Death, both in the Principal and the Accom- x. 4 18. 9. 
faces if committed by Magiſtrates; otherwiſe 


ation. This C. 9. 28. 
| fort of Theft ought to be treated with Severity, becauſe it is eaſily 
committed, and is attended with breach of Truſt. ; 

XVI. » Cr:men Reſidui is almoſt of the ſame Nature, but it is par-, % f.. 
ticularly deſcribed to be an applying of the publick Money to other « 1; ;. 4 
1 than directed, or elſe not applying it to any publick uſe | 

The Puniſhment. is a certain pecuniary Mult. 1 


- 


* 
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i D. 48. 13. 5. CO 


& C. 9. 29. 22 * Thoſe alſo are guilty of Sacrile 
away Perſons that have fled to Churches for Sanctuary. 


But this Law is obſolete. Gtoenw de Legibus Abrog. in C. x. x2, 


The ! Puniſhment for the moſt 
to be had to the Thz 
Sex of the Offender. 


By the Laws of England Sacrilege is Felony without Ci 
6. c. 12. II Rep. 29. 
than other Thefts. 
de LL. Abrog, in lib. 4. Inſt. tit. 18. Fg. 


w D. 48. 11.1. XVII = Bribery (Crimen 


D. 48. 13. 6. 


cum ſeqq. 


XVII. Sacrilege is the ſtealing of | 
nſecrated Place. For if any thing belong} 
left in a Church is ſtbllen, it is only 


But the Canon Law determines that al/0 to be Sacrilege. Cauſ. 
7. qu. 4. at it does the ſtealing of @ Thing, known to be con: 
tcrated, in 4 Plate not conſecrated. | RY 


who without Authorit 


But in Practice is not more ſevere 
ſome other Countries. Groenw. 


of a thing dedicated to God in a 
private Perſons 
eft, not Sacri lege 


yok 
part is Death ; but regard ought 
g ſtollen, the Time, the Place, the Age, the 


ergy. 1 Ed 


wnifhed 


etundarum, 4 pecunits . 
is the receiving of Money, or Preſents by Perſons in publick Of. 
fice, either to do Juſtice, or to commit Injuſtice. If it ſhould be 
permitted to receive Money on any terms, the pretence would be 
at all times, that the taking was to do Juſtice, and then it would be 


impoſſible to make any diſcovery. Beſides Juſtice ought not to be 


" C. 9. 27. 1. ſold; but Salaries ſnould be allowed by the Publick. Such Officers 


alſo ought to ſuffer, if their Wives or Servants receive Preſents; 
for it is fit that they ſhould anſwer for the Fidelity of their Family. 


C. 9. 27.6. o Neither ought the Maſter to receive any thing after he hath laid 


down his Office for Kindneſſes done in his Office; for Magiſtrates 


D. 1. 16. 6. ought to be as free from Covetouſneſs as from Fear. p Preſents of 


3. 


q D. 48.11. 6. 


Meat and Drink, that are 
cially from the Kindred o 
ſpicion. Alſo the Magiftrate might 
ther Perſons to the value of 500 axrez in 

not any Suit or Petition depending before him; for it would be un- 
juſt to ſuppoſe that the favour of the Prince ſhould put a Magi- 
worſe Condition than he was before in his private Sta- 


C. $3530. "TM Magiſtrat 


reſently to be 


ſtrate in a 


ſpent, were allowed, eſpe- 
he Magiſtrate; for there is little 8 
receive Preſents fr. 

one Year, * if they had 


ound 


om o- 


es oupht not to buy any thing of Perſons under their 


1, 2, 3, 4. Juriſdiction, or in their Province, nor hire or let out to hire, Gc. 


For Bribery may be covered under fuch Contracts. 


This is obſolete; the buying of Titles Apendling before the Magi. 
ſtrate being only prohibited. Groenw. de Legibus Abrog. in C. 1. 55. 


P. 48. 11.7, The * Puniſhment of Bribery is Death, if the Bribe was received 


3+ 


t D. 48 19.38. the Guilty 


10. 


to put an innocent Man to Death; and it is Baniſhment to abſolve 
> ſuch Accounts. * Bribery in civil-Cauſes was pu- 
| niſhed with Baniſhment and Confiſcation of the Eſtate, or * fome- 
8.9. 7. . times by a Confiſcation to reſtore fourfold for the Damage. 


'And 
this 


7 
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this alſo extends to the * Heir after the Death of him that was” P. 48. 13. 
guilty, if the Action is brought within a Year after his Death; for“ 
the Heir is enriched by the Crime. | | 

The * Perſon that gives the Bribe is alſo puniſhable. C. 9. 27. 6. 


But by the preſent Cuſtom Bribery is puniſhed arbitrarily, or at 
the diſcretion of the Court, by Fine, or by 4 Removal from the Of, 
ice. Groenw. de Legibus Abrog. in Inſtit. 4. Tit 5. num. 2. 


XIX. Y Mau. ſlealing (P lagium from a> ywwy crooked) is a fraudu- D. 48. 15.3; 

lent taking away, or concealment of a Freeman, or of another Man's“ 5: | 6. 
Slave. is may be committed by ſelling, giving, exchange, &c. 
It is not properly Theft ; for a Freeman cannot be ſtollen, neither is 
another Man's Slave properly ſaid to be ſtollen, unleſs Gain is made 
by it: But it is Man. ſſealing, when he is perſudded to. run away 
from his Maſter, or when he is concealed after he hath run away 
from him. | | 

The * Puniſhment was Fine and Condemnation to the Mines, but * I. 4. 18. 16. 
at laſt Death. | e 

Ya 
As by the Divine Lab, Exod. xxi. 16. Deut. 24. 7. And ſo it is 
Is England' the Jes lug of Man or Children (called Kidnap} 2) 
England the flealing of Men or Children ſca idnapping) is 
puniſhed by Fint, Pillory, &c. CIS | 


XX. Crimen ambitns is committed by getting into publick Offi- . D. 49. 14. 
ces with Money or other Gifts. If the Plaintiff or Defendant made 
Viſits to a Judge while their Cauſe was depending before him, the 
might be accuſed of Anbitut. This Crime was ſo far aboliſhed, 
when the Senate transferred all Power upon the Prince, that. thoſe 
about the Prince might bring an Action on 4 promiſe of a Reward | 
for their Vote, or for their aſſiſtance in obtaining an Office for ano- 
ther. But this too afterwatds was taken away by © Juſtinian, and « Nov. f. c. 1. 
the Laws againſt Ambitus reſtored. T1 . 
In the Canon Law the Crime of Simony hath great Affinity with 


it. Tit. X. de Simonia. | 0 
Ae thit Day there is little or nd regard to the Laws concerning 
this Crime. In France Offices are publickly ſold, and the Practice is 
uni ver ſal. Matth. de Crim. Tit. if. cap. 1. num. 3. This Creme is 
with more reaſon prohibited in a Democracy than in a . * 
In England the Statute 5 & 6 Ed. 6. cap. 16. reſtrains the buying 
ſome places which concern the Adminiſiration or Execution 7 Juſtice, 
or Offices concerning the King's Revenue, &c. The 31 Eliz. cap. 6. 
reftraits the buying of places in Colleges, oſpitals, Schools and Spi-. 
ritual Bene ces. 8 | a4 E 23) THAIS IS 6» CL Si ibs = 


XXI. 4 Crimen Fraudates Annon# is committed by abuſing the ! D. 48.12: 2: 

Markets, as by railing the price of Victuals, foreſtalling, moi 1 

lizing, Sc. For annona ſignifies Victuals, and all that is neceſſa 7 or 

the ſuſtenance of Man, which might ſupply the Publick for a Tear. 

It is generally lawful for every Man to ſell his Commodities Where 

and to whom he pleaſes; yet when - ” 1 to the a | 
| that 


+” nn uo p 8. 
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that Liberty ought to be reſtrained for the good of the whole Bo- 
dy. The regulation of Fairs and Markets is of extraordinary Confſe- 
quence to the Poor. Officers were appointed for that purpoſe, and 
to inſpe& the Weights and Meaſures that they might not be cheated; 


p. 48. 12.2 The © Puniſhment was twenty aurei, and more according to the 
2. quality of the Offence. | 


Vide the Engliſh Statare, 5 & 6 Ed. 6. ch. 14. concerning Fur 
ftallers, Regrators and Ingroſſers. | 


Refides Theft, Rapine, Damage, Injury (of which I have ſpoken 
only as Ela Treſpaſſes, -—_ they 14 be repeated in this 
place on the ſcore of a criminal proſecution) there are Crimes to 
which no certain Puniſhment is annexed, therefore are called 
Crimes extraordingry, as, WT 6 

p. 47. 11. 4. 1. The Crimes of procuring f Abortion either by Medicines, ot 
D. 48. 8.8. Blows upon an Infant conceived, but not form'd into human Shape. 


D. 48. 19.38. 
| [Vide Exod. xxi. 22.1 


5. 
If the Life of the Mother eould not be preſerved without A- 
bortion, ir is no Crime to carry off the fetus by Medicines. 
D. 4. 11.9. 2. 8 Threatning Death or Bodily hurt. This Crime was called 
| Scopeliſinus (2 oxereMilay to threaten or endeavour the Death of any 
one) from a Cuſtom amongſt the Arabzians, of eretting Stones upon 
b D. 39. 2. Ut. the Land of the Perſon with whom they were angry. * Here the 
|  Perfon threatned might demand Security for his preſervation. 


Vide Book 4. ch. 4. Of Impriſonment. 


iD.45.1110. 3- * Digging or breaking down the Damms of publick Rivers. 
iD. nm 4* Prete ed Conjurers and Mountebanks were puniſhed at Dif- 
11. cretion for any Damage they did to the Pee 

F. A Violation of the Tombs and Sepulcbres of the Dead, which 
P. 47.12. 2. Was | committed by digging, pulling down, and deſtroying the Mo- 
" D. 47.12. 3. numents of the Dead, by ® robbing and ſtripping the ies, or 
7. miſufing the Carcaſs or Bones, hindring the Body from Burial, Sc. 
„. 47.13. 6. C. n Concuſſion, whereby one is frighten'd to give Money or any 
1. . other thing by a pretended Command of the Magiſtrate, or b. 4 
threatning to be Witneſs againſt one, by mifuſing Power in an Of- 

fice to extort Money, Cc. | 

> D. 47.141. _. 7: * Abzgeatus, Or a driving and ſtealing Cattel out of a Herd or 
7 D. 47. 14.3. Flock, or out of the Fields or lans, viz. v one Horſe or Ox, four 

Hogs, ten Stieep or Goats at once, or at ſeveral Times. If the 

Wer of a leſs. Number, it is puniſhed as a common Theft. 
4 D. 47. 14. But if there is a colour of Property in the Driver, it is no Crime. 


I. 4. | 
This Crime is not difinguiſped at this Day from Theft, and the 
Ae does not enhance the Puniſhment. Groenw. de LL. Abrog. 

in H.. 


2D. 47. 19 8. Prevarication where the Informer colludes with the Defen- 
+ fant, and makes a fe 


igned Proſecution, This may. be extended 
| tne 


. a 
3 — * 9 
1 


. 
the 11 of the Plaititiff or Defendant, who betray theit Cli- 
ent's Cauſes. | | TGW 

9 * Receiving or hirboutihg of Thieves br other Crimihals know- + D. 4. 16.1. 
ingly, or letting them go away when they might be apprehended. | 
The Puniſhment may be mitigated if the Thief is received by his: D. 47. 16. e. 
Kinſman; and it ought ro be remitted wholly in caſe of Children 
and Parents, Husband and Wife, if they vtily receive each other, 
and do not take part in the Crime. But if there is no relation be- 
tween the Criminals, the Receiver ouglit to be puniſhed equally 


Chap. 10. Imperial o/ Civil Law. , 


— — 


with the Thief. 


By the Laws of England if 
ingly any ſlollen Goods, or A 


% 


#ny Perſin ſpall receive or buy know- 
owingly harbour or conteal Felons, he 
ſhall be taken 4s atrefſury to the Felonits; and being convitt ſhall /alf 
fer Death as 4 Felon. 5 Ann. c. 3t. And ht may be proſecuted for 4 
 Miſdemeanour before Principal ronvit?. 1 Ann. c. g.—s Ann. e. 31. 
$ 25. | 


10. Night- Thieves are alſo priniſhed et ordinem, and more · D. 47. 17.1. 
ſeverely than common Thieves, becauſe of the great opportunities 
of ſtealing, and the terror which they bring on Men when aſleep. 

Bahliearii are thoſe that ſteal the Clothes of Men while they are 
bathing, and are 8 ſeverely; fot 4 great Contumely is offer d to 
the Perſons robb'd, when they are forced to go home naked. So 
the ” Saccularii or Cut-purſesz for this fort of Theft is eaſily com- p. 47.11 5. 
mitted in Crowds. Directarii are thoſe that lay lurking in Honſes | 
in the Evening with intent to ſteal. Efractores are Houſe-brea- = D. 4. 18. 
kers. Expilatores, are thoſe that rob and ſtrip People in the Streets . . 
or Houſes. All which are puniſhed according to diſcretion. 


Vide of Theft ante p. 255. 


11. ? Fhoſe that corrupt and entire Boudmen by giving thein ill, p. 1. 3. 1. 
counſel, by receiving them into their Houſes; which may be exten- & 52, 3. 
ded to the debauching of Chifdten and Servants in reſpect of their 
Fathers and Maſters. * For this reaſon Bawds and Whores may be- Nov. 14. 
expelled out of Cities. RA ar 7 | 1 ud. hagoÞ ts 

12. = OE and lunderimg the a Inheritance of a deceaſed Per- . 45. 19.1. 
ſon before the Heir hath taken pofſeflion of it. | tt 
13. b Stellionate (4'Stelllone a ſort of a 17705 with variety of, p. ,.. 20 
ſpots, a great Enemy to Mankind) is all kind of Coſenage, and Kna: 3. 1. 
viſh Practices in Bargaining, and all Sorts of Fraud which hath not 
a particular name in the Law. For there being ſo many methods. 
of cheating, it was impofſtble to find out particular names for every 
Fpecies ; therefore this one general name hath been invented where 
the Particulars do fail. And it hath as univerſal a ſignification in 
Criminal Cauſes as an Actim of Deceir hath in Civil. It differs 
from the Crime of Falſbood, becauſe in ſome caſes certain Puniſh- 
ments have been appointed for that Crime. 


Is England Crimes without 4 certais name are call'd Miſdemea- 
nours or Trefpuſſes. | 


14. Re- 


2 
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e] D. 47.21 14. © Removing Landmarks; which by the ancient Heathens | 
[And by the Moſaick Law, Deut. xxvii. 1740 | 


was eſteemed an act of great Impiety. 
4D. 47. 22. 1. I5, * Unlawful Companies are alſo puniſhable. Such are thoſe 
which are erected without the Prince's Authority. If there is not 
due care in the Government of them, the Members will naturally 
be engaged in Factions, and given to exceſſes in eating and drink- 
*D. 50. 16. ing in ſeparate Meetings. Three at leaſt make a College or Comp 
85. pany; for if it ſhould conſiſt of two only, there could be no end 
of Controverſies upon a diſagreement on the publick Affairs. 
D. 47. 22.3. The f Puniſhment of Unlawful Companies may be a diſſolution. 
| Upon which they may divide the publick Goods amongſt themſelves. 
Or the Puniſhrtient may be a pecuniary Mul&, or every Member of 
them may be put to Death it it appears to be a Conſpiracy againſt 
£ D. 48.4 the 8 Government. | N 


Vide antea. Of Corporations; p. 135. 


16. Perjury is a deſign'd lye confirm'd with an Oath. The Law 
takes no notice of falſe ſwearing in common Converſation, thro” 
C.4.1.2. b Paſſion or Surprize, but leaves it to God to revenge it. 


D. 47: 20. 4. | 

Otherwiſe by the Laws of England, 6 & 7 W. 3. cap. 11. 
D. 12.2. Perjury muſt be committed with deliberation in a Court of Ju- 
13. 6. ſtice; or out of it. 


By the Laws of England Perjury can be committed only in Judi- 
cial Proceedings, and where the Oath is adminiſired by a lawful Au- 
thority. 3 Inſtit. 164 

Obſerve that the Civil Law did not puniſh Perjury committed in 
Stwearing by the name of God, firmly believing that the Wrath of 
God would be ſeverely executed againſt the Offender. | 


x C.4.1.2 The * Puniſhment of Perjury by the ſafety of the Emperor is 

D. 12. 2.13. Death; by the! Genius of the Prince, beating and ſcourging; by the 

2 15. name of = God in Civil Cauſes, Infamy; n ſometimes a deprivation 
from a Dignity: But it is generally allow'd that the Judge has Pow- 
er to puniſh extraordinarily. 214. 

The Divine Law, Deut. xix. V 19, 20, 21. preſcribes a moſt excel. 
tent and rational Puniſhment for Perjury, encreaſing the Puniſhment 
even to Death, if the Malice of the Offender deſigu d it: But by the 
Common Law of England the moſt malicious Perjury does eſcape 
Death. It is uſually correffed by Fine, Pillory, Whipping, &c. 
Vide 5. Eliz. cap. 9. 0 25 1 

The Doctors on this ſubject enquire if the ſwearing | falſely was by 
deſign or miſtake, whether it was prejudicial to any Per ſon or not; 
for it cannot be preſum'd that one ſhould commit Perjury without de- 

ſign; whether the matter was difficult and intricate upon which the 
Party anſiver'd and was examin'd, whether the Oath was poſitive 
I I or 
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Chap. 10. Imperial o Civil Law 


on upon belief; if upon belief, whether it was upon the Deponent's 
own Fat or not; whether it was upon à late Fat} or ſomethmg done 
long ago; whether the Oath was Judicial or Extrajudicial; for the 
will not encourage: the giving or exatting. Extrajudicial Oaths, . 
fo as to puniſh the breach of them with 1. penalty of Perjury, 
left this ſhould be a ſnare upon Mens Conſtiences; \whether the Oath 
is afſertory or promiſſory, as the Oath of publicł Officers; whether the 
Heir may be puniſbd for Perjury that does not fulfil the Oath of 
the Teſtator; whether the Qath relates to the principal Fact, or ſome 
extrinſical Matter not pertinent to the point in queſtion, for then he 
rhat ſwore ſhall; not be puniſh'd for Perjury, becauſe there ſeems to 
be no Malice or Deſign, tho a leſſer Puniſhment ought to be inflifted; 
whether the Perjury touches a Man's Life, his whole Eſtate or part 
of it; whether the Oath was adminiſired to a Defendant in a Cyri- 
minal Cauſe (as is the practice throughout Italy, J. Clarus Lib. 5. qu. 
45- num. 9.) or in a Civil Cauſe, Be. © edt NolT N 


ll * A. — * * — ts. Am... 
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17. ® Expoſing of an Infant may be puniſhed, when it is enquired » C. 8. 52. 2. 
whether che Fact was done in rey! anne that Pallengers alight : 
take pity and preſerve it, or in a Deſart that it might dye with Hun- 

ger or be deſtroyed by wild Beaſts; for then it is Murther or Parri- 

cide. The Puniſhment of r might be mitigated, who 

being deluded and debauched have left their Infants in the Streets 

for fear of ſhame, to be provided for by the Magiſtrate; for it is 

ſuch a ſhame which any one might be tempted to avoid in rh man- 

ner. Y The Infant when found may be-preſum'd to be Legitimate ; ec. s. 52. ;. 
for the neceſſity of poor and honeſt Parents hath often forced them 

to take ſuch Methods. 1 2 


See the Engliſh Fratute 21 Jac. 1. 27. To prevent the deſtroying 
and Murthering of Baſtard Children. 


18. *Vagabonds and ſturdy Beggars who refuſe to Work, ought to « Nor. 80. 
be ſeverely puniſhed. . 5. 


There are few or no Beggars in Holland. Groenw. de. Legibus 
Abrog. in Cod. Lib. 11. Tit. 25. See the Engliſh Statutes concerning 
Vagrants. 39 El. 4. & 17. 1 Jac. 4. 7 Jac. 4. 21Jac.28—11 & 12 W. 3. 
c. 18. 1 Ann. 13. 5 Ann. 32. 12 Ann. ch. 23. N 

147 , | i # 

19. * Priſon breakers alſo may be puniſhed extraordinarily accord D. 47.18. 1. 
ing to the diſcretion of the Judge. It ought to be conſider d whe- 
ther the Priſoners eſcaped by Conſpiracy, and Force, or by conſent 
and negligence of their Keepers; if by conſent and negligence of 
the Jaylors, then the Puniſhment may be leſs ſevere. It matters not 
whether the Priſoners were guilty of the Crime for which they were 
committed or no, for the breaking of Priſon is a Crime. 
| 20. Soldiers that deſert may be puniſhed with Death, or correct-, D. 4g. 16. f. 
ed when it has been examined what their {tation was in the Army, 
their poſt, pay, the time of deſerting, their number, their former 
behaviour, Sc. He that deſerts in time of Peace-ought to be pu- . 4% 16 
niſhed more mildly than he that deſerts in time of Wa. 
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"C. 8.17.7. 21. Taking of «nlawful Pledges or Diftreſſes; as when a Credi- 
tor takes the Oxen off the Plow, or the Carts or Plows or other In- 

p ſtruments of Husbandry, when he might have had ſufficient Pled- 
ges from other Goods. For by fuch acts the publick Trade is ftopp'd, 

and the Debtor render'd uncapable of paying 2 Tes. 

C. 40. 40. 22. Unlawful * buyrug of Purple and Silbe, or it was a Habit only 
28 for the Prince; and it is an indignity offer'd to him if private Per- 
fons appear in the ſame Drefs. ides if fuch Luxury was ſuffered 


amongſt the common ſort, the Coin of the Nation might be expor- 
ted to thoſe who were Enemies to Rowe. | 


*C. 5.59. 23. Þ Monopolizers, or Perſons combining to engroſs and to raiſe 


222 the price of Goods. 
Vide ante p. 234. 


FJ 


7 D.47.11. 24. Thoſe that y attempt the Chaſtity of another Man's Wife, Son 
or Daughter, though without ſucceſs. 


PD. 47.11) 25. * Thofe that defile and pollute the publick Waters, or dam 
ON the Pipes; with many other Crimes of an inferior Nature, which 


the 


Judge may puniſh Extra ordinem, or at diſcretion, either with the 
D. 48. 19. higheſt Puniſhment, * Death, 


13. 
P $911 [Otherwiſe in England.] 


or ſome corporal Pain, or pecuniary Mulct as the Fact ſhall require. 

The Judge has not an arbitrary and extraordinary Power to con- 
demn or abſolve at his Pleafure; but /ach an arbitrary Power is en- 
truſted with him that he may leſſen or encrea/e the Puniſhment when 


he ſees reaſon for it, and when a particular Puniſhment is not aſ- 
fign'd by the Law. 


— 


rn „ . 


CHAP XL, 
How Crimes are Extinguiſhed and Aboliſhed. 


RIMES are extinguiſhed, 


1. By Suffering Puniſhment ;. for as Debts are diſcharged by 
Payment, ſo Obligations to the Publick for diſturbing Society, are 
diſcharged when the Criminal undergoes the Puniſhment athxed to 
the Crime. And as it ts unjuſt that a Debt ſhould be twice paid, 
ſo it is unreafonable that one ſhould be puniſhed twice for the ſame 
> P. 48. 19 Fault. ÞIf one undergoes a Puniſhment leſs than the Law directed 
28.6.£34- to be inflicted, yet if ſuch a Puniſhment is inflicted as the Judge 
pronounced, the Criminal ought to be diſcharged; for if the Sen- 
'rence had been ſeverer than the Law required, the Officers would 
have executed the fame, and that Sentence muſt have been o- 

bey'd. | | 
P. 44-2. 6. 4 By Aequittal or Abfolution, which if once pronounced, the 
4 4 1-14: Criminal cannot be accuſed again of the fame Crime; 4 tho he af- 
16 ©" terwards confeſſed that he was guilty of the ſame Crime. If a Son 
f 3 Was 


— 8 


Chap. 11. Imperial or: Civil Law. 29 
was firſt accuſed of Homicide for killing his Father, he may be af- 


terwards accuſed of Parricide, for they are Crimes of a different 
Nature. 0 | 


* Ta 


Vide poſtea, of Aceuſation. 


3. By the natural Death of the condemned Criminal, except in* D. 48. 1.6. 
ſome particular caſes. If he laid violent Hands upon himſelf *D. 48. 21. 
1 fear of Puniſhment, the Crime is not extinguiſhed. 8 

4. By Preſcription or lapſe of * twenty Years without accuſation; C. 9. 22. 12. 
not but that there are limitations of a ſhorter date for ſeveral Crimes. 
As Preſcription is neceſſary in Civil Cauſes to quiet the Pofefons 
of Men, ſo it is as neceſſary in Criminal Cauſes to quiet the Minds 
of Men, that both their Poſſeſſions and Lives may not be uncer- 
tain. R 


In North Holland 4% Crimes except Murther, Honſe-burning and 
Theft are aboliſbed by preſcription after a Tear and a Day without 
accuſation. Groenw. de LL. Abrog. in. C. 9. 22. ns 


If the Perſon is accuſed, and not brought to * Tryal within two b C. 9.44.3. 
Years at the fartheſt, he is to be diſcharged from that accuſation. 


| Among/t the Engliſh Statutes ſee as excellent Law call'd the Habe - 
as Corpus Act, 31 Car. 2. ch. 2. whereby Criminals committed for 
Treaſon or Felony, ſhall be indicted the next Term, or let to Bail 


5. By i Pardon of the Prince, in reſ ect of the former Merits of iD. 1. 4 1. 
the Perſon or his Family, or without aſſigning any Cauſe at al. 9.7. 


It is contended that the Prince ought not to pardon thoſe Crimes 
which the Divine Law and right Reaſon diretis ſhould be puniſhed 
for that the Prince is only free, and above poſitive Laws, but not 
ebove the Divine or Natural. 


If a Pardon does iſſue forth in ſome caſes, a queſtion is made 
whether Judges ought not to interpret them with all imaginable 
ſtrictneſs k contrary to the common rule. It is agreed that inferiour t 
Magiſtrates or Judges have not a power to pardon. But in the ex- 5. 
amination of Pardons the Judge ought to take notice whether it is B. 48. 19. 27. 
general or ſpecial, whether it reſtores to Honour, Reputation, E- 
{tate and the mean Profits, or only the value of the Eſtate, if the 
Exchequer hath ſold it; whether the Pardon is to the prejudice of 
a third Perſon, SS. | 

Thus, 1. Of the nature of Obligations, Contracts and Covenants y 
in general. 2. Of the Nature of Obligations from Contract in parti- 
cular. 3. Of the Extent of Obligations ariſing from private Tre/- 
paſſes. And 4. Of the Extent of Obligations from public Crimes. I 
ſhall proceed directly to give a brief Account of Actions, or of the 
nature of Judicature, the third O4ze# of the Civil Law, which ariſes 
from Theſe Obligations. 


1 a 
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* Beneficium Imperatoris quad d Divind ejus indulgentid proficiſcitur quam pleniſſime inter- 
pretari debemus. D. 1. 4. 3. 
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BOOK IV. 


CHAP. I. 


Of Actions or Judicature; and therein of a Judge, Plaintiff 
and Defendant, Advocates, Proctors, Notaries, Appari- 


ZOY'S. 


HE Knowledge of the Law is to little purpoſe if Men can- 
not be forced by it to do Juſtice. Therefore Courts were 


erected to hear Complaints, that Controverſies might be de- 
bated and determin'd. Neceſſity contriv'd it * that Men might not 
be Judges in their own Concerns; for tho' they would intend to 
Judge uprightly, yet there would be ſuch a Biaſs on their Minds 
that it would be very difficult for them to judge without partiality. 
b But this power of judging in one's own caſe muſt be allow'd to 
the Emperor, becauſe an inferiour Magiſtrate hath no coercive Pow- 
er over him. CES ths tang erty 
A Trial (Judicium) is a legal Debate upon a Controverſy before 
a Competent Judge. It mult conſiſt of Per/ons neceſſary to the 
Trial, of the Cauſ or 3 to be try'd, and of a form or cer- 
tain. manner of proceeding to prevent Diſorder and Confuſion. 
The Tryal may either Civil or Criminal, or Mix d, i. e. partly 
Civil, and partly Criminal; Plenary or f Summary, i. e. without the 
Form and Solemnities, requiſite in a plenary Trial; unleſs they are 
of abſolute neceſſity. It is alſo Secular or Eccleſiaſtical. heſe 
Hints being obſerved concerning Judicature in general. | 
I ſhall ſhew 1*, What Per ſons are requilite to a Trial in Judica- 
ture. 2%, I will ſpeak of the Cauſe or the Queſtion to be try'd, 
with the nature of Proof. 34y, Of the form and manner of the pro- 
ceedings in Civil and Criminal Cauſes or Tryals. 


The 22 neceſſary in Trial are, the Judge, the Plaintiſf and 


P. f. 1. 62. the Defendant. Without theſe there can be no Court. Advocates, 


Proctors, Notaries, and Apparitors may be the Afliſtants. | 

I. 4 The Judge is a Perſon appointed by publick Authority wirb 

a Juriſdiction, or as heretofore without a Juriſdiction. | 
A © Juriſdiction is a power of hearing and determining Cauſes Civi 

or Criminal, or both. And this may be an ordinary Power or juriſ- 

diction ſubſiſting of it ſelf, or a delegated Power deriv'd from the 


ordinary Juriſdiction, on which it does depend. * He that has a de- 


legated Power cannot depute or delegate another, unleſs he derive 
that Power 8 immediately from the Prince; becauſe a Prince may 


be 


- * Ubicunque cauſe cognitio eft, ibi Prætor deſideratur. D. 50. 17. 105. 


' + Omnia quacungque cauſe cognitionem deſiderant. per Libellum expediri non poſſunt. D. 50. 
17. 71. | 


7 


* 
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Chap. i. Imperial or Civil Law. 
be underſtood to give a Juriſdiction without reſerve, or without re- 
taining back a Power to hear private Cauſes, when ſo many publick 
Affairs employ his whole time. | 
There was alſo Jude Pedanens, who had no juriſdiction at all, 
but might be appointed to hear the leſſer Cauſes, without giving 
Sentence, or at leaſt without power of b executing the Sentence. p 42. 1 
i This Authority was call'd Notio not Juri ſdlictio, ł tho' otherwiſe & 15. 32 


Notio might include Juri ſlicion. 805535 5 6 

| k D. 50.16.99. 

But this Authority of Judex Pedaneus ir out of uſe at this day. TTY 
Groenw. de Legibus Abrog. in C. 3. 4. 


| There is Merum Imperium, where a Judge has the Power of' p. 2.1. ;. 
the Sword only to puniſh Malefactors without Juriſdiction; which 


heretofore could not be delegated. 


[This Merum Imperium ir alſo obſolete. Groenw. de Legibus 
Abrog. in D. 2. 1. 3. and might be delegated by the Canon Law, c. 


quod ſedem. De offic. ordin.] 


Or Mixtum Imperium, where there is a Juriſdiction annexed to it. 

There is moreover Juri ſdictio Contentioſa, or Judicial, which is 
exerciſed upon Perſons whether they conſent to it or not; or Yolun- 
taria, which may be uſed at all times without any manner of contra- 
dition; as Emancipation, Adoption, Manumiſſion; and = ſeveral = p. 50. 1 
other legal Acts granted by the 1 upon requeſt, and by conſent 77- 


of all Parties. 
If any exception lies againſt the econ of a Judge, it ought 


to be made u before uit is conteſted; for if the Defendant anſwers, . p. 
he hath ſubmitted to the Authority; o and tho' the Judge has not « ». 4 1 5 
Juriſdiction over me, yet I ought not to contemn his Authority, but 
mult appear upon ſummons and plead the exception; ? unleſs it is -D. 2 1. 10. 
moſt apparent and notorious that the Defendant is not ſubject to 


that Authority. 55 
For Clergy- men ought not to be conven d but before their Bi- C. 4 13. 
ſhop, and Scholars in the Univerſities only before their Rector. auth. habit. 


5 In England, France and Holland Clerg y- men are faber to Lay- 
wages.) 


But if once the Juriſdiction is allow'd, all thoſe things are allow'd 

and granted which are neceſſary for the due execurion of it; as a 

coercive Power, Sc. for the grant of a Juriſdiction without a pow- . D. 2. 1. 2. 

er to execute the Sentence, is null and void. W 

The Judge ought to confine himſelf within his own Power and « D. 50. 17. 

Juriſdiction. But if the Defendant lives and reſides within his Ter. 70. 

ritory, the Actor or Plaintiff, tho' of another Juriſdiction, mult * C. 3. 13. 2. 

4 Ffff _ commence £6 
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„Nemo poteſt gladii poteſtatem ſibi datam vel eujuſuis alterius coercionis, ad alium transferre, 


D. 50. 17. 70. md | | — 
Extra territorium Jus dicenti impune non paretur. D. 2. 1. 20. 
Fadtum d Fudice quod ad OfSfidum ejus non pertinet Ratum non eff, D. 50. 17. 170. 
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commence his Suit in that Court to which the Defendant is ſubject. 
P. 5.1. 19. The Heir alſo of the Deceaſed may be ſued as Heir in that place 

where the deceaſed Perſon reſided, becauſe they are as one Perſon. 
„P. 5. 1. 19. And ſometimes the Judge has Juriſdiction over Strangers, * becauſe 
< the Contract was made within his Diſtrict where the Witneſſes re- 
*C. 3. 18. 1. ſidę, or at leaſt becauſe the * payment was agreed to be made there. 
C. 3. 15-1- Sometimes becauſe the Cyime was committed in his Province; for 

it is fit the Criminal ſhould be puniſhed in that place where he had 
*C.3.15. given the bad Example. And he may be proſecuted for it tho? 
auth. quz in abſent, or the Judge may ſend Letters to another Judge to appre- 
* Nov. 134. e. hend him, and to ſend the Criminal back to him; b unleſs he has 
. taken Sanctuary in a Church. OA! 


See Exod. xxi. 12, 13, 14. Deut. xix. r, 2, 3, &c. In England the 
7 of Santtuaries are aboliſhed, 21 Jac. x. ch. 28. as brfore ob- 
ferved. 


C. 3. 19. 3. © Sometimes the Judge has Juriſdiction becauſe the Thing in Con- 
troverſy, whoſe Title or Poſſeſſion comes in queſtion, is ſctaated 
within that Territorx. LEES, 

4D. 5.1.12 4One that is deaf or dumb ought not to be a Judge, nor if he is 

1. under the age of eighteen Years; but if he is above twenty Years old 

© D. 4. 8. 41. he may be forced to it, for it is f publick Office. 8s One blind may 

S, 5: 1-75- be ſuffered to continue in his Office, * Thoſe that are infamous by 

1p. ; 1. 12.2. Law, Women, Bondmen, and Soldiers (unleſs in Military Affairs) 

C. 3. 13. G. are uncapable. . 27 0 

kC. 3. 1 16. But tho' the Judge is qualified, he may be k refuſed if juſtly ſaſc 
pected of partiality. This Exception muſt be made before Suit is 

1D. 5. x. 17. Conteſted, otherwiſe the Judge is allowed; ! unleſs a cauſe of refuſal 

m C. 3. x. 16. does afterwards ariſe. He that refuſes him ought to ®exhibit the 
cauſe of refuſal before the Judge himſelf, and afterwards prove his 
Reaſons of refuſal before Arbitrators choſen to examine the Charge. 

=D. 5. 1. 7. 4 Therefore if a Judge has any intereſt in the Cauſe or is corrupted 

„P. 40. 12. by Bribery, or a known * Enemy to one of the Parties, or of ? Kin to 

3). 2. 1. 10. Ether, (for a Father ought not to judge between thoſe of his own Fa- 

q C. 2.6.6. mily and a Stranger) or if the Judge was formerly 4 Advocate or Coun- 

D. 5. 1. 47. ſel in the ſame Cauſe, or if he was named by my adverſary, Sc. If 

theſe Allegations are proved, the Cognizance of the Cauſe ought to 
be committed to other Judges, or tranſmitted to a Superiour. 


4 y the Common Law of England Judges cannot be challenged. 1 In- 
t. 294. A. 2 | wo 


A Judge has Officium Merum & Nobile, which he exerciſes of his 
own accord in Criminal Matters or in Civil Cauſes, where he may 
decree eps Bs. (which are not contained in the Libel) as in- 
cidents to the Principal Affair; or Officium Promotum © Mercena:, 
rium, which he exerciſes in Civil Caſes at the requeſt of a Party, 
and it is the ſame with the Action; and therefore called Mercena- 
rium becauſe it muſt attend upon it. | 


The 


_—_— 


* Nemo ſibi offe Juden vel ſuis Jus dime debet, . . 


4 n 


WM 


— 


n re 2 . F © > BY TI. _ 
Chap. 1. Imperial , Civil Law. 295 | 
The Duty of the Judge is to adminiſter Juſtice to all that ask it. 
* according to Equity, not according to ſtrict Law; to hear both · C. 3. 1. 8. 
Parties with Patience. He ought to ask the Parties if they would c. ;. 1. 9 
urge any thing more, and aſſiſf them in point of Law. . * He muſt» c. 2. 11 
admit that in Evidence, which is relevant, and reje& that which is“ P. 1. 18 
impertinent. He ought to be eaſy when addreſſed ro; but not fa- 
miliar. His Countenance ought not to diſcover his Opinion; nei- 
ther let him ſhew an uneaſineſs againſt Perſons which he knows to 
be of ill Fame, or a tenderneſs for thoſe in Affliction, or for thoſe 
that are full of Entreaties. * He ought to finiſh every Criminal C ;. i. 13. 
Cauſe within #9 Years, and every Civil Cauſe within three Years. 
Theſe are uſually more abſtruſe, and the Defendant is not forced 
to be under confinement, or in Priſon while it depends, as in Cri- 
minal Cauſes. The Cauſes of the Exchequer may be allowed lon- 
er time. | . 
| If after appearance-and conteſtation of Suit, one of the Parties 
doth contumaciouſly withdraw himſelf, the Judge may notwithſtand- 
ing proceed to Sentence, though regularly no Decree ought to 7D. 42. t. 47. 
be made againſt one that is abſent. ec D. 46. 19. 5. 
The Judge ought to proceed according to the Allegations and * D. 1. 18. 6. 
Proofs laid before him, and not according to his own Knowledge 
of the Fact; for he is to judge as a publick Perſon, not as a private 
one; and he ought not to be Judge and Witneſs. Neither ought 
the Lives and Fortunes of Men to depend upon the pretences of 
his own knowledge. In ſuch a caſe, the Judge ought to lay afide 
his Office for a time, and beconie a Witneſs. | 


[Others contend that the Judge oughr to proceed according to his 
Knowledge and Conſtience againſt the Prodfs ; for that nothing can be 
proof to 4 Man againſt his own Knowledge.) | 


But when he judges, it ought to be ; according to Law and Cu- 1. 4 . 
ſtom, not by Precedents or * Examples; for he muſt not conſider*D. 1. 18. 12. 
what is done at Rome, but what ought to be done there. 27.45.13. 
If a Judge determines ignorantly, and againſt Law, item ſuam 1... ;. 
Facit; and he muſt anſwer for the Damages to the Party injur d. 


[This is out of «ſe. Groenw. de LL. Abrog. in Inſtit. 4. Tit 3. 


If he advances new Law, the * fame may be made uſe of againft*D. ». 2 :. 
him upon occaſion. e 88 Ty 

[This is alſo obſolete] 1 
He ought not to receive Preſents, or buy or enter into any Con- C. . 53. 14 
tract in the place where he exerciſes his Juriſdiction, unleſs for things 
of mere neceſſity; for he ought to be free from the ſuſpicion of 

uilt. | | 4 nen 
9 A Judge 


G : 
* o * . 
_— _— - or od \ » Sh. ut . . 
W* 


Plau in omnibus Rebus pracipuam oft Fuftitie equitatiſae quan ftrifti Juris Ratio 


nem. C. 3. 1. 8. | 
K xemplis ed Legibus Fudicandum. C. 7. 45. 13. 
« 8˙¹ | bl ade hos cat. D. 2. 2. 1, 


Quod quiſque Juris in alterum flaturrit, 


— 
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fD.1. 22. 1. Af Judge may have his Aſeſſor skilful in the Laws to aſſiſt him. 

e-D. 1.22. 3.8 The Aſſeſſor ought not to tit in that Province where he was born, 
becauſe he may be tempted to favour his Kindred and Friends, and - 

„ P. 4. 6. 38. to be ſevere againſt thoſe that have diſobliged him. h Vet this may 
be ſuffered by the ſpecial Licence of the Prince. 


By the Laws of England no Juſtice or other learned in the Law 

Hall be a Juſtice of Aſſize in the County where he was born, or dot h 

inhabit, in pain of 1001. This Statute duth not extend to Officers in 

2 nor to any Juſtice of the one Bench or the other, 32 H. 
24. 


1D.48.19.11, And laſtly, the Judge muſt not affect to be thought good natur d 
Fd or moroſe, merciful or ſevere, but let him act with Calmneſs as the 
Law directs. | l 
Nov. 82.c.g. The * ordinary Judges have their Salaries from the publick 'Frea- 
ſury, but the delegated and inferior Judges have a certain Sportala 
1C. 7. 51; 6. allowed them from the Parties litigant; unleſs the Suit is com- 
| menced by poor Perſons, for then they are excuſed from the- pay- 
ment of it; and ſo is the adverſe Party excuſed too, for both ought 
to be in the ſame State, and to enjoy equal Privileges. | 
= D. 1.14.3, Alf a Judge is at laſt diſcovered to have been uncapable of the 
Office becauſe a Bondman, Sc. yet his Acts are valid through the 
Neceſlity of their being ſo. 
The Phinti II. »The Plaintiff Corp” is he that calls the Defendant to a Trial. 
andDefendant. In Criminal Cauſes he is called the Accuſer. Every one has the li- 
. 5. 1. 13. berty to be Plaintiff who is not made uncapable by Law. For ſome 
„C. 3. 6. 1. are prohibited; 1. For want of Age, as Minors without their 
EE Guardians or Curators, and a Sentence againſt them 1s null and void. - 
PC. 2. 13. 4. But if the Sentence is for them, and no p Exception made againſt 
| their Minority, the Decree is valid. 2. By reaſon of ſome defect of 
Mind, as Madmen, &c. 3. By reaſon of the State and Condition, as 
a Wife cannot be Proſecutor in a Criminal Cauſe, or Defendant in 
a Civil one, without the conſent of her Husband, unleſs he is ab- 
' ſent, and the cauſe of 1 Concern. Nor a Bondman, nor a Son 
under the power of his Father. os. 


— 


As to a Son, it is obſerv'd in France at this Day. 


4D. 48. 19. , 4- 4 Some are prohibited as Criminous, vis. thoſe that are in Ba- 
17. 1. niſhment. Y | "re | 7 
C. 3.7.1. _ * Regularly no one is forced to proſecute or commence an A- 
| ction; but when he does ſue, he muſt follow that Court and Ju- 
Nov. i 1200.3. Tiſdiction, to which the Defendant is ſubject. And after he hath 

commenced his Suit, he cannot let it drop or ſtand when he pleaſes 
without the conſent of the Defendant, unleſs he is ready to pay the 

Coſts. If a Plaintiff ſhould ſummon his Father, Patron, Oc. into 

£1.4. 16.3. the Court without Leave, formerly he was puniſhed by a Fine, or 
| by ſome corporal Puniſhment; and if any one may bring his Action, 
he ought to take care not to demand more than was due to _ 

—.— | 7 u 
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© for if he did, I WIN erden ade c 4. 10. 1; 
Conſideration. 


Theſe — uw war if wh. : * 
Tue Defentlant {Reks, 


| quis hu Fes agirer, undet which 4. 55 12. 2. 3 
nomination the Plaintiff alfo 'wis com d) is he againſt whom 25 . 62. 
the Action is commenced. - The is at liberty whether he 

will fue or not, but the Defendant may be foreed to anſwer, * Yet * C4. 12.t.r. 
an Infant (without his Tutor) or a Madman cannot be a Defendant, 
neither may a Wife be conven'd for her Husband, or a Husband 

for a Wife, or a Father or Mother for their Son; * the Coh- 

tract was by their Order. | 


See before Book ans ba» 117, u 


The Defendant may force the Plaintiff to fue him in chit et 
to is [ r ons ve · mentione er-, 

which he is ſubjeci rhe four reaſons ib genhebe . * C eas 
gymen have a Privilege to be conven'd only before ah Ecclefikiti- = C.. 3. Auth. 
cal Judge, and Scholars before the Rector of the K But Eee 
what if the Plaintiff is alſo privileged? He muſt folſow he Privi- a b 
EE of — Defendant if bis Privilege is not of an higher er Natite; 

1 3 s are to de more favoured than Plain- 5. 50. 17. 
ti 


| dn. apt to de litigie his © congerns: 416 
the Conſervators of the publick Pence to its 45 
For Poverty uſually attends a Wrangling Hutnou, Rd t Publick 


_ ſuffers while the e are diverted from Trade and Commerce. 
Therefore that Actions may hot be menced upon trifling Pre- 
tences, and that Defetidants may not diſpute and where there 
is a juſt Claim, three Remedies have been invent 


bs . may be admiriſtred to the Plaintiff at at. ;. 16. 
the be ginning of the Suit, & ox $0 Civil or Criminal. 775 the C. 2. 235 tt 
Plaintiff ſwears that he does not commence his Suit out of Malice, 

but becauſe he thinks that he hath Law and Juſtice his Side. 


Here alſo the Defendant ſweats that he does Jen 3, Veen ſe alſo 
that he is perſuaded that he has a good Cauſe, and thut the Plaintiff 

hath no juſt Claim againſt him. Sa 0 ther, both Purties muſt 

ſwear that they will not deny the Truth, nor create unteceſſa . 
Delays, or give the Judge or others any Preſents r Gifts for My 

Vieory in the Cauſe, If the Plaintiff tes this Oath, the Defe 

dant is ifiniſſed if the Defendunt refuſes the COomplaint of iba 
is taken pro Coaeſſ. | | 


The Advocates nerh took chi: Oath, blit at chi, Day it ir Aurb 

2 td, it being thought ſkfficient that they Hike ibi Oath duct at their 

admiſſion to prafiite. By the Canon Lam 4 ProBior haviny a Pe- 
ial Proxyy mf rake the Oath of Colunty tat, ab 5 Ten, in 


8886 Atittam 


» Faworabiles Rei — guam Afores habentur. D.- 50. 17. 125. Non aba ackort tis 
tert gusd reo non bermittitur. D. 50. 17. 44. 
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Animam Domini «por. the Soul of the Client, c. 6, X. de Juramento ; 
Calumn. c. 2. eodem in 6. vide 132 Canon of K. James I. 1663. 


. 416. 2. © If the Plaintiff was caſt, he formerly was fmed a. tenth part 
D. 5.1.79. of the ſum in queſtion; but at this Day he that is caſt mult pay the 
other all Coſt and. Expences of Suit; unleſs the Judge ſhall tee rea- 
ſon to moderate the Colts, or not to allow any at all, becauſe there 
44 6. 33. WAS A juſt and probable reaſon for licigating and contending. f Some. 
times the Plaintiff was puniſhed for demanding more than was due, 
<1. 4.6. 16. and 8 ſometimes the Defendant paid double for denying the Debt. 
1.4. 16. pr. 3+, The third Puniſhment was!“ Infamy; by which the guilty Party 
was not to be eſteemed in Law a Perſon of Credit and Reputation. 


There is nothing of this nature in our Common Law Courts, but 
the Oath of Calumny may be demanded in our Courts, which are go- 
verned by the Civil and Canon Laws. Neither is the Oath of Ca- 
lumny uſed in France. Groenw. de Legibus Abrog. in Inſtit. 4. 16. 


And as to the Puniſhment of Infamy, it ſeems alſo to be out of uſe 
every where. Ibid. 90 | | | 


Of Advocates, III. An i Advocate is the Patron of the Cauſe, aſſiſting the Liti- 
C. 2. 7.14- gant upon Requeſt with his Advice, and the Perſon who pleads or 
repreſents the Cauſe of his Client. Poſtulare ſignifies to plead for 
x C. 2.3.4. One's ſelf, or another. * The Employment is honourable and. ne- 
C. 2.8.6. ceſſary; and it is encouraged with ſeveral ' Immunities and Privi- 
| leges. It has the Privileges of Soldiers, to which Profeſſion it is 
compared as abſolutely neceſſary for the defence of the Common- 
„ C. 2.7.5. Wealth. m Therefore they ought not to be forced into publick Of. 
„ C. 4. 13. fices; a neither ought they to be interrupted in their Studies by Bra- 
Auth. habita. Ziers and other Trades of Noiſe, or by thoſe Trades which create 
unwholſome Smells in the Neighbourhood ; and on all Accounts their 
Privileges ought to be conſtrued favourably for the good of the Pub- 
lick. | | | 
Whatever an Advocate ſays or does for the good of his Client it 
o C. 10. 1. is valid; but if through Fraud or by Miſtake any thing is done to 
the Prejudice of the Client in his Abſence, it may be revoked or 
cured. by Appeal. | at | 
me are prohibited for @ time to be Advocates for themſelves 
or others, as Minors under ſeventeen Years of Age; for it is not 
decent that thoſe who are under Guardianſhip ſhould govern others. 
y P. 3. 1.1.3 Some may be Advocates for themſelves only, as Women, Ge. 
*5 6. 6. Some are barred to appear in a Particular Cauſe, as one cannot be 
b. e Advocate in the ſame Cauſe in which he was before a Judge ; un- 
leſs upon an Appeal, for then the Judge may defend his own Sen- 
tence, and it is as it were another Cauſe. | [ag bs" 
Thoſe are to be removed from the Office of an Advocate, who 
„C. 2. 6. ;. bargain with their Clients? de quota litis, or for part of the thing 
in Controverſy; for ſuch Contracts are contrary. to good Manners, 
maintain Cavils, and tend to the Suppreſſion of Truth. 


See Book 4. ch. 3, Of Cefhion of Actions. 
| »The 


Chap. 1. Imperial of Civil Lam. 299 
— — [| 
. + The Advocate that refuſes to defend one of the Parties at the © = 5.7. 
Nomination of the Judge, ought alſo to be deprived; for it is a pub- 
lick Office. Neither ought a judge to fuffer all, or the beſt Advo- 
cates to be on the ſame Side, to the prejudice of another's Right. 

An Advocate ought not to indulge himſelf in a way of Railing and C. 2. 6. 6. 

ill Language: If he does and will not be corrected by Admonition, 
he may be fincd or ſuſpended, or removed. 80, if he is guilty of * P. 49. 10. 
Falſity. Let notwithilanding this Suſpenſion or Removal, he may, 
practiſe in other Courts u here there is no cauſe of Complaint a- 


gainſt him. * And he may be reſtored to practiſe in the ſame Court » D. 3. 1.8. 
upon Satisfaction. 


By the Canon Law Prieſis or beneficed Clereymen (though in the 
minor Orders) cannot be Advocates in ſecular Courts, except in Cau- 
ſes that concerts themſetues, their own Church, or for the Poor. But 
Monks or Canons regular ought not to plead in any Court, Eccleſiaſti- 
cal or Secular, unleſs by the Command of the Abbot for the Advan- 
tage of the Monaſtery; becauſe they ought not to concern themſelves = 
with worldly Afairs, c. 1, 2, 3. X. Tit. de Poſtulando. = | | 
Alf upon Examination the Candidates were found qualified to be *C. 2.8.3. 4. 
Advocates, Y they were admitted into the Number. ef! IC. 2.7. 8.& 
Their Salarzes (Premia or Honoria) were not to exceed à hun- | 
dred Crowns in one Cauſe, and if nothing is given or promiſed, yet P. 50. 14. 1. : 
there lies an Action for a Reward. They may be forced to accept '*;, _ 
a Salary, and to plead for one of the Litigants, and whatever they D. z. 1.4. © 

urge and alledge, Þ it is reputed to be alledg'd by the Plaintiff or © 2. 10.1. 
Defendant. © But in their Pleadings let them be mindful of their ec. 3. «. 14 
Oaths, and not undertake Cauſes manifeſtly unjuſt, or promote them 

if the Injuſtice is diſcovered in the midit of the Trial. Bur if the 
Cauſe is doubtful, the Advocate may proceed. £ 


J 4s ſaid to be laudable ro defend @ guilty Defendant in a Crimi- 
2 EM ſe, but that expreſſion 'ought lo be applied with Caution, 
XXIII. 2. 8 | 


4 But if the Criminal is notorious, as a famous Robber, Ec. the 4 C. 3. 12. 8. 


* 


Judges ought not to ſuffer an Advocate to plead for him. 


By the Laws of England 5» Treaſon and Miſpriſion of Treaſon, 
7 W. 3: cap. 13. (but not in Felony) and all Caſes that are not Ca- 


pital, the Criminal is allowed an Advocate or Counſel. Vide poſtea, 
of Accuſation. ; | | 


* Though a Cauſe is juſt, the Advocate ought not to ſupport it c. 3. 1. 14 
_— and Deceit to the ſuppreſſion of the Truth, though 
they may defend themſelves with Art againſt the Cavils of their Ad- 
verſaries. * If they betray the Cauſes of their Clients, it is fit they fc. 2. 7. 1. 
ſhould be rejected by all good Men, and puniſhed as ſcandalous Pre- 
varicators. | | 

There was an Advocate and Proctor of the Exchequer choſen , c-.. g. 4. 
out of the Body of the moſt experienc'd Advocates, who had their C. 10. 11. 5. 
Salary from the Publick. Their Duty was to manage the Cauſes 


belonging . 


Nw” 
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belonging to the Prince and the Pablick, and to proſecute Cri. 
minals. | 
Of Proteors, IV. * Anciently every one pleaded his own Cauſe, except in ſome 
L 4 10. few publick or favourable Caſes. But this being found inconve- 
nient, the Parties were ſuffered to appear by Proftors, who were 
ſuppoſed skilful in the Management of their Affairs. 
:D.3.4.1. 4 Proctor is he that manages another Man's Cauſe by his judi- 
** cial Authority and Commiſſion. The Nature of an extrajudicial 
Proctor was before explained in the Title of Authorities and Cm 
mi ſſiont. ä | 


[Page 242.) 


A judicial Proctor differs from the Negotiorum Geſtor, becauſe he 
(the Negotiorum Geſtor ) acts without a ſpecial Authority; and the 

x C.2..11.1. Proctor differs from an x Advocate, becauſe the Proctor manages 
the Fa# of the Cauſe, and the Advocate the Law of it. Me 

A! Minor cannot appoint a Proctor but by his Guardian; yet if 

the Minor hath conſtituted a Proctor, and obtained Sentence, his 

Age ſhall not be prejudicial to him. 

„Caan. After Suit is conrefted, the Proctor may —_— a Subſtitute, for 

*C.z.13. 22 before that Time he is not Dominus litir; and ® then his Proxy can- 
not be revoked urileſs upon good Cauſe. | 

» C.2.14.10, The o Duty of a Proctor conſiſts in diligently obſerving the bounds 

PD. 3. Gs 2. of his Authority; v and if he would act beſides his general Commiſ- 

C. 2.13.1. ſion, he ought to have a ſpecial Proxy for that purpoſe. And 4 if 
his Authority or Commiſſion is —_— he ought to give Cau- 
tion De Rato, or that his Proceedings ſhall be ratified and confirm- 

. 4.11.1.& Ed. © The Proctor for the Defendant alſo (called Defex/or) ought 

e. to 4 Security De Judicato ſobvendo, or to pay the Condemnation, 

if the Defendant does not give it himſelf. 

„. 48.1. 1. A * Proctor may not be admitted for the Defendant in a crimi- 
nal Cauſe in his Abſence, where the Puniſhment is to be Capital or 
Corporal. But where the Crime is only fineable, a Proctor may ap- 

ar for him. It would be ridiculous to puniſh the Body of the 

roQor, or the Fidejuſſors inſtead of the Criminal; therefore the 
Criminal mult be preſent in Perſon to receive his Puniſhment, which 
he would endeavour by all Methods to evade, if he was ſuffered to 
go at large. Beſides the Judge may better find out the Truth from 
the Voice, the Countenance, the Conſtancy, the Fear, and in gene- 
ral from the Behaviour of the Criminal upon his Trial; which Ob- 
ſervations could not be made if the Criminal was ſuffered to ap- 

D. 48. 1.1 17 by others. But if the Criminal appears, a Proctor may aſſiſt 


im in his Defence. The Accuſer too formerly could not appear 
by Proctor. 


Though it it othemwiſe at this Day. And by Cuſtom in Italy, as 


abſent 'Perſon may be tried and condemned to Death. J. Clarus Pract. 
Crimin. quelt. 32. num. 11. 


C. 20. 13. 11. 


„ 70 . There is a Proctor in e Rem ſuam, as when one aſſigns his Action 
D. 3. 3. 27. to another, and the Aſlignee manages the Proſecution for his own 
Ad vantage. ww 

: ide 


Chap. ti. Imperial or Civil am. 


—— 


4964 < 25 . 


8 


V. The Office of a Notary is exerciſed about Conrracts, Teſta- Or Notrics 


Notary, it ought to be 2 by his Grant, or at leaſt by Witneſ. 


Tes are 4 C. 4.21 20. 


b Their Duty is to obey their /awfu/ Commands, to ſummon the [2-50 '7: 


 Hhhh | fore 


m EY * 


— 


D. 50. 17, 167, 1, 


— „ 


Nui Juſſu Fudicis aliguid facit, non videtur delo malo facere gui parere neceſſe habet. 
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10. 3.2. 3. fore the Judges bare-headed, to clear the way, Ge. i They way be 
puniſhed or removed by the Judges for Miſdemeanors. 
They ought to arreſt the Perſons of Men without violence, unleſs 
they Jefen themſelves with Arms. 
k C. 12. 41. hey ought not to execute the illegal Commands of 2 Judge 5 
* for if they are matnfeſtiy iNegal a private Perſon may reſiſt them. 


10. Anciently it was an Office of Credit; for they lived in a Compa- 
C. 44.6. ny, and ha a Governour over them. 


CHAP. II. 


Of the Cauſe or Queſtion to be Try'd, and therein of Proif i fk 
General, and of Proof in Particular, (viz.) By Confeſſi- 
on, Preſunprion, Wrineſſes, Inſtruments, and by Oath, 


of iJuſtice. It is either a queſtion of Law or Fact. The 
of Law ariſes from the Fact, and from the Merits of the 
auſe. It is to be decided by direct Law or Equity; for we muſt 
*D.18.1.7. recur to the Judgtnent of an Intelligent and Good Man, where the 

Law is filent. / 
*C.3.12.t.t, ®Canſes ought not to be tried on Sundays or Holy days. 
In the Queſtion of Fa#, the Evidence of it is to be enquired after, 
which may appear from Proof. 
Proof is either Genera} or Particular. 
Of Proof in II. p Proof in General is an Act which perſuades the Mina, 268; 
general creates Belief in the Judge which hears the Cauſe, that ſach a Fact 
js true or falſe. Fact is the ſubject matter of proof; for Law is not 
to be proved but alledged, The) 2 already does or ought to 
know the Law. Facts cannot be profien amd but muſt appear; therefore 
to know Truth, is to know what a thing really is 105 is not. Proof 
in Law is not ſo certain as Neef in t br Scenes, for it never a- 
mounts to a demonſtration. "Ab a Man may confeſs himſelf Mick | 
. 22. 5-3- when he is not guilty; and à two Witneſſes may depoſe falſly; which 
notwithſtanding are both in Law. 

h Proof is either peut a full proc, as by two Witneſſes or a pub- 
255 9.5, lick Inſtrument; or ¶emiplena) an half proof, as one Wi 
25 a private Writin ; *ſo that two half proofs being joined together 

D. 12. 2-31: (though of a di rent nature) make one full proof. 

1 there is proof by Law, and proof adjudged fo by 
an 

Proof by Law is when the Law has decertnin'd what is proof; as 
when t two Credible Witnelles depoſe the ſame © lng: or when all 


Parties 


Of the Cauſe I, * * is the Controverſy in queſtion to be tried in a: Court 


* No _- 4 n 8 n r rn 1 A. it. M6 _ EC a< ac 1 
* —— 


k : Fattum d Judice ad Officium ejus non pertinet, Ratum non eft. D. 50. 17. 170. 


Extra Territorium Jus dicenti impune non paretur; idem eſt & i pra 9 ſaam 
welt Jus dicere. D. 2. 1. 20. 


Vin vi repellgre omnes leges onmiaque Fura permittunt, D. 9. 2. 45. 4+ 


r 
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Parties ſign the Inſtrument of a Contract there all ſhall be adjudged 
to be concern'd, and to underſtand what they have dane. . 
Proof by Men, is a proof in the Opinion of the Judge: with 
which Power the Law hath entruſted, him; as when there is only 
ſuch imperfe& Evidence attended with Circumſtances, whic 
the Law hath not conſider'd or ordain'd to be taken for certain. 

It is always to be obſerv'd, that the proof lies upon him that-al- 
ledges and * affirms, Whether. Plaintiff or Defendant. » For of & 
gative Propoſit ion there can be na diret# proof. P 5 vs xs a 4 

That this, ay ay be better underſtood, oonſider that there 
is a Negative of Fa, of Lew and of a Hi .. thee ta 

A Negative of Fact may be of a mere and 8 Fact: as when 
one denies that Tirtius hath paid his Debt. This cannot be proved, 
ſo that in this caſe the propoſition. is perpetually true. Or it is a 
negative of Fact attended with Cirexm/tences of Time; and Place: as 
when one ſays that Titius himſelf did not pay the Debt yeſterday at 
Rome : This may admit of proof, becauſe it may be provd that Ti- 
7ins was all that day, far off in another place. N 

A Negative of ® Lew, is when one denies a thing, vis. « Teſtament, » C. 14. 1. 
c. to be legally made. This may be proved by ſhewing what is 
wanting to the Legality: of itt. 44, 

A Negative of a @*akty is when one denies that a Teſtator was of 
Say a hp — or that 7 — is 2 ſuch an Of- 

„c., This may be proved hy | eſtator wes mad, 
or that Titizs cannot write, is NN deaf or dumb. bs. 

But in theſe caſes the Negative is not directly proved but the AF- 
firmative, from which a Negative, concluſion is inferr'd. ',  . _ 
In: Criminal Caſes the proof ought to: he as clear, as the Sun at- c. 4 19. 
noon-day ; eſpecially where the Life of Man is in queſtion. 3. 
What is Notorious does not need proof, for that it {elf is undoubt- 

ed propf; it being ſuppos'd to be done in the preſence of the Judge 

in his Court, and in the preſence. of a number of Men.. 

But there is beſides a Notorzety of Pynſumption; 28 that ſuch a 
one is my Father; or that I am his Sov; which cannot be proved 
dire&ly; and a Notoriety of Lew, which may be by a Judicial Con- 
feſſion, or by the Sentence of a Judge. 

' Obſerve in the Law General Topick# concerning Provfi or for 
framing Neceſſary or Probable | N 

You may find Arguments es.. 

1. From an Abf@rdity; which is to be avoided, if a greater Abſurdit 
does not follow. 7 As where one gives another a mortal wound, of, p. 9. :. fl. 
which he languiſhes, and another afterwards at another time kills - 
him outright. Now it would be abſurd to ſay that both Kill'd him 
at different times, but it would be 4 greater Abſurdity to acquit 
them both or either of them. 1179 P1000 21TH. ., 

2. From the Order of words in a Sentence. For what is firſt ſpoke 
may be preſem'd to be firſt in the Thoughts; and what is Grft writ-; 
ten may be prefur'd 10 be urſt done; tho' ſometimes che drder 
words may be igverted that the principal matter may be ſupported, 
: X 10 N or 


— 


To 


. D. 22. 3. 2. 


* 


* —— 
=» Ej incumbit Probatio, qui dicit, non qui negat. D. 22. 3. 2. 
Fer rerum naturam Fattum mantis pobatio nulla oft, C. 19. 23. 


<a aw 7 - 


li 


A New Inſtitute of the Book IV. 


9 D. 50. 16. 
85.8. 


or when the Intention is diſcovered without weighing the order of 


words, or when it appears there was no deſign to put them in Form. 
This way of. arguing is ſometimes very concluſive, ſometimes pro- 
bable, but ſometimes of no force. | | | 
3. From an Etymolog y, where the Argument is only probable, be- 
cauſe words are not iy expreſſive of the nature of Things. 
- 4. From General words which operate upon every particular ; 
unleſs the general words (circumſtances conſidered) ought to be re- 
terr'd only to thoſe things which were the Subject. matter. 
5. From'the * whole to every part, where there is the /ame Reaſon, - 
or where the whole is not of an individual nature. 
6. From > to the whole. 6 
7. From Vulgar Opinion and the common way of ſpeaking; which 
may ſometimes be preferr'd' to the proper ſignification of words, 
if - : _ abſurd, or if there is no Law reſtraining to the Gramma- 
tical ſenſe. | | 


* 


*D. 9. 2. 32. 8. KA Simili, in that very point where the caſes are alike. For 


where there is the ſame Reaſon there ought to be the ſame Law. 
9. A minori or ſortiors affirmatively. This holds good where the 


greater contains the leſſer as a /peczes or part, and where there are 


no reſtraining words to do only what is the leaſt. 
10. A majori negatively; for what is not lawful in Things of a 
higher nature cannot be lawful in Things of leſſer conſideration. 
1. Arguments from Things expreſſed and implied, are oftentimes 
of equal force; tho' ſometimes the expreſs proviſion of Man takes 
away all implication by Law; and tho ſometimes roo one may do 
that tacitely which he could not have done by expreſs words. 
12. From the fri Reafan of a Law to a reſtri:on of the general 
words; and ſo from a general Reaſon to a general extending of the 
words of the Law itſelf, if the Law is not penal and condemnatory; 
for then it may be ſafeſt to keep to the direct words. . 
13. From the ceaſing of the Reaſon of a Law to the ceaſing of 


the Law it ſelf. For where the final Cauſe ceaſes, there the Effect 


born Son; Marth. i. 25. Ir does not follom that 


ceaſes too. 92 5 t 
14. From the, contrary Reaſon and Senſe of a Law, for then it is 


the ſame as if the contrary Reaſon was expreſſed in the Law. We 


cannot argue concluſively from the contrary and ſimple ſenſe of the 
Letter of a Law or Sentence. U. * N 15 


At, becauſe He knew her not till ſhe had brought forth her firſt- 
he knew her after- 
wards. ſllin i; 
196. From an Authentick Rubrich or Title of a Law; unleſs the 
Text is. contrary to the Title. £1903 1 e al 
16. From the Subject. matter of a Law; to which Words ought 


D go. 16. 28. to be reſtrained, or extended. b For this Reaſon the Copulative may 
© © 29. & 53-he interpreted to be a Dijundi ive, and the Disjunctive a Copula- 
D. po. 16. 35. tivez'< oporrer may be put for decet, debet for poteſt, Concorditer for 


the major part, Gc. 
17. From a Duty that ought to be veciprocal or obligatory on both 
L . ro nn” 


r 


e ye — 
Chap. 2. Imperial or Civil Lam. 305 

18. From Authority of eminent Lawyers, &c. or Preſidents of 
adjudged Caſes. x 16/1136 Ii | bb 

19. From a A e or particular Caſe to ſhew that the con · 
trary is of common Right. an S001 
20. From what #ſwa/ly comes to paſs to a Preſumption that a par- 
ticular Caſe is after the /ame manner; if the contrary is not proved 
by the other Party. The 
21. From a Repetition of the ſame 
prove Deliberation and Deſign. 


Words or the ſame A. to 


The Curious in this nice part of the Law may conſult the Collections 
F the excellent Nich. Everardus ia his Book entituled Loci Argu- 
mentorum Legales, which (for Brevity-ſake) I recommend to the 
Student; having giving only a Taſte of it. | | 


III. Proof in particular may be either by Confeſſion, Preſumptions, Of Proof in 
Witneſſes, Inſiruments, and by Oath. particular. 
1. Confeſſion is an Acknowledgment made by the principal Party, 
that the Debt demanded, or Allegation with which he is charged, is 
true, And it is as valid as a Sentence, for the Party is as it were», 42 2.1. 
condemned by his own Decree. . ; 
But all Confeſſions are not to be eſteemed a diſcovery of the « D. 48. :8. :. 
Truth, if there are no other corroborating Circumſtances. For ſome- 7. 
times Fear or a wearineſs of Life, or ſome other Reaſon hath indu- 
ced bond A Confeſſions of thoſe Things which they were ne- | 
ver guilty of. 11555 
F Confeſſion ſhall only affect the Party himſelf, not his Com-. D. 50. 17.74. 
panion or any other; for a Man deſpairing of his own Life, may P. 11. 111.1. 
through 8 Revenge bring the Life of another in Danger. 8 C.g. 2. 17. 
All ſuch Confeſſions ought to be upon a h Judicial Trial; and be- C.. 11. 59. 
fore a competent Judge; otherwiſe it is no more than extraju- 
_ dicial Diſcourſe; which amounts but to a half Proof. _ 
lt ought to be free and without 1 or Torture, ! unleſs C. 9. 4. . 
he confirms the ſame afterwards when free and at liberty. If it is 
obtained by promiſe of pardon it is not ſufficient proof, for it was 
obtained deceitfully. But when the Confeſſion is regular, and ad- 
mitted by the other Party, he ought to admit the whole as it is qua- 
lified, and when it is extended to other matters which are done at 
the ſame time; unleſs there is a preſumption againſt that part. Ag c.g. 16.1. 
when one confeſles that he kill'd Titius in his own defence ; the kil- C. 9, 33. 5: 
ling ſhall ſtand by it ſelf as confeſſed, and the qualification muſt be 
proved, becauſe the Law preſumes deſign, and throws the proof 
upon the Criminal. Bur if the Sentences are diſtin&, where there 
is no preſumption, the qualification afterwards comes too late, and 
infers that the Acts are done at different Times. 11 
To illuſtrate all by Example where there is no preſumption ' of 
Law againſt part of the Confeſſion. The Libel charges that you 
receive 100 J. of me. You anſwer, That you did receive 100 l of 
me which I ow'd to you, and no other Sum; this is but one Sen- 
tence, and cannot be divided; for with one Breath I do as it were 


liii abſo - 
— - —ſ | " ; " — ; 3 


Confeſſus pro Fudicata gt. D. 42, 2. 1, 
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.abſolutely deny the Charge. But where the Sentences are divi- 

ded, there the Confeſſion ſhall be divided, and part,accepted and 

part rejected. As if you had anſwer'd, That you did borrow the 

100 J. but that you have ſince repaid it: Or that I have promiſed not 

to demand it till ſeven years were paſt. The latter part of this an- 

ſwer muſt be proved, elſe you will be condemned. Perhaps you 

did not dare to deny the principal Charge for fear of being convict 

of Perjury, and therefore advance ſomething to avoid that Confef- 

ſion which cannot be proved to be an Invention. - „ ne 

| D.29.5-2 A! Confeſſion of Sickneſs at the point of Death is extrajudicial, 
but very ſolemn, and ought to have the force of a Judicial Confeſ- 

ſion, if Circumſtances do concur with it: For in thoſe caſes there 

= C. 6. 23. 6- is no temptation to make (ſuch acknowledgments. But if ſuch 
Confeſſions or Sayings at the point of Death tend to the ady | 

of the Heir (as when the Teſtator declares in his Will that he owes 


nothing, &c.) this ſhall not avail, if the Creditors make but a com- 


1 mon proof to the contrary. 
a A Confeſſion by miſtake be revoked. | 
2. Preſumption is a conjectura upon a doubtful matter from 
| probable Arguments. It is either a Preſumption of Law, or of 
| Man, i. e. the Judge. 
| 1. A 1 of Lato is where the Law declares and orders 
from probable Reaſons a Fact to be taken for true till it appears to 
„ P. 50. 16. the contrary. As that he who is in poſſeſſion has the beſt Title 
17. till a better does appear; That an ? adjudged Caſe is true between 
Fog 50. 16. the ſame Parties. "This Preſumption may be comprehended almoſt 


41.3. 21.8. in three Rules, Firft, That thoſe things which are requered e 
bt ful 


n D. 42. 2. 2. 


or Nature, are preſumed to be, and to have been annexed in 
Caſes. As that all things were done which are acknowledged by the 
Parties in Writing; That every Man is in his Senſes, that all Men love 
D. 22. 3. 22. their Children, Sc. Secondly, * That every thing is preſumed to be 
without change in its laſt State and Condition." As he that is once 
convicted to have been an infamous Perſon, ſhall be ſtill preſumed 
to have the ſame Deſigns, and to continue infamous. Thirdly, 
P. 17. 2:51-5 That if there is no reaſon to think otherwiſe, the N 7 ought 
to be on the beſt Side. As that every Man is honeſt. is (I ſay) 
will admit of no Proof to the contrary. G 
But in a Preſumption 22 de Jure) of Law and by Law, 
there is ſuch a certainty ſuppoſed that a proof to the contrary will 
ſcarce be admitted. It is called a Preſumption of Law and by Law, 
becauſe the Law vehemently prefumes a thing done 'or not done ; 
and founds it ſelf upon what 1t does only preſume. As if a Man 
is contracted to a Woman and lies with her, the Law will pronounce 
for a Marriage, and it will not endure a proof to the contrary that 
there was no Marriage, as it will in a preſumption of Lew only. 
6. A Preſumption of Man ariſes wholly from the Diſcretion and 
Judgment of the Judge from the Circumſtances of the Fact without 
any expreſs Law to direct him. It is a Conſequence upon a Fact, 
nd as the Fact is certain or uncertain, ſo is the Conſequence too. 
The Law gives the Judge this Power, and therefore it is called the 
| Preſumption 


8 n —_ —_ —— — unn 


2 _— — 
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* Semel malus ſemper pri ſumitur eſſe malus, 8 de Reg. Jur. in:6. 


— 


Chap. 2, Imperial or Civil E. 30 


Prefumprion of Man. But eye oughs co diſtinguiſh betwie Pre 


fumptions that are rafh, probable, violent and neceſſary. 
By virtue of this Power, Solomon formed his Judgment in that 
Contreverſy betwixt the rwo Harlots courending for the Chila, x Kings 


C. 3. * 


There is a difference betwixt a Pręſumption and a Fiftion. For 
a Fiction is a ſuppoſition of Law, that forkerkinig really i- wm. is 
nor. So fometimes an Infant in the Womb is eſteemed in Lay to D.. 6. 26. 
be born; and um the nature of things uur be changed by a 

Fiction, yet the get of things may be changed and applied as the 
Law thinks reaſonable. '* So he | 8 died gloriouſly in Battel, is 1. 1. 25. pr 
— * always to live to ſome effects and purpoſes: And when a 

acts by another, he is ſuppoſed to act himſelf. In which Ca- 


ſes a Fiction will not admit proof to the contrary, as Preſumption 
ſometimes doth. gi 


The Profeſſors of the Common Law amongſt tus feign that 4 Ship 
arri in Cheapfide, Iſlington, Ge. zo draw the Cognizance of the 
Cauſe from the Admiralty, which is governed in part by the Civil 
Law. The Civilians /ay that this is abſurd, beequſe not founded upon 
Equity or Poflibility ; ese of which gf leaſt it requiſite to the nature 
of Fickion. Ridley's View, Sc. Part. 3. cap, 2. F 3. 


3. A* Wee is a Perſon called into a Court of Juſtice to de- 222-5: 11: 
clare to the Judge what he knows of the Fact under Examination. 
His Declaration is called his Teſtimony. r 

That a ſtrict Inquiry be made into the nature of this proof by 
Witneſſes. L ſhall ihew Firft, Who are qualified to be Witneſſes. 


Secondly, What number of Witneſſes is required by Law to make a 


full proof. Thirdly, What ought to be the method in their produ- 
ction and examination. . 


d 15 Every one is qualified to be a Witneſs who is not prohibited 

aw. 
* are forbidden becauſe of à defect of the Per ſon of the Wit 
ne himſelf, as becauſe he is an Iafant or 71 under fourteen years 

age, * who cannot depoſe even in Civil Cauſes, though the may * D. 22. fl 1h. 
depoſe afterwards what they knew while under that age. 4 Mi- ED 
nor under twenty cannot depoſe in a Criminal Cauſe; * for thoſe :D. 48. 18.11, 
years of a Man's Life are inconſiderate, and generally prone to e- 
vaſions, attended with Confidence Obſtinacy. go Maamen 
Fools, * Prodigals are prohibited, and b Vomes in a Criminal ond 1. 2. 10. 6. 


if they have been convicted of Adultery ; © Cr2mzng/s condemned, D225: 18: 
or ſometimes under an Accuſation only, Special, in caſes that af- 0550 
fect the veracity of the Party, as Perjury, Forgery, Sc. Infamous Per- 
ſons either in Law or Fact. | 


- 


* 


{By the Common Law of England one Artaint of Conſpiracy, 
| | | orgery, 


— 


” Coram Titio aliquid facers Juſſc, non videtur Pr clue i fecfſ, ui is intligat. P. 50. 


0 16. 20g. 
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; / TR en num a 
Forgery, Perjury, or one duly ſet on the Pillory is not allowed. 
Witneſs. Hale's Pleas of the Crown, 263.] N 10 09: 


A Companion in the commiſſion of the Crime againſt his Fellow 
FS. &. $6.03. "2M IS Fellow 
18 criminal, unleſs the publick Security is immediately concerned; for, 

he is an infamous Perſon, and is under a temptation to conceal part 
* C. 1. 5. 11. of his own guilt, or to lay it wholly upon his Companion; * Infdels 

that have no notion of a God, or of the Obligation of an Oath; 
blind Perſons, when the queſtion is in relation to the ſight ; deaf 

Perſons, in relation to that which is ſaid to be ſpoken ; theſe are all 
D. 22. f. 1. prohibited to be Witneſſes. f Thus Witneſſes that vary and con- 
2. tradict themſelves ought to be rejected. 8 Indigent Perſons and Beg 

5D. 22-5-3- gars Ought to be ſuſpeRed, becauſe they are eaſily corrupted. I do 
not mean poor Citizens or Labourers, who know how to get a live- 

lihood; for ſuch Poverty is often attended with great honeſty. _ 
Other Witneſſes are forbidden, * reaſon of the Cax/e to be try d, 

or of the Perſons concerned in the Trial. | 

bD.22.5.10. * Where the Witneſs has any preſent IJntereſt or hopes of it in the 
D. 4. 20. 19: ſucceſs of the 1 he is to be rejected; for Men will not be ea - 
245 ſily perſuaded to ſpeak againſt their own advantage, and in depoſing 

they will be apt to diſcharge and exonerate themſelves. 5 
D. 1. 8. 6. 1. A Member of a Community or. Corporation ſhall not be a Wit- 
D. 3. 4-7-1- neſs in a Cauſe where the Community or Corporation is a Party, if 

the particular Members may have any advantage in the Victory. But 

if the Profit redounds to the Community in general as a Commu- 
nity, a Member of the Body may be admitted to be a Witneſs. 


So by the Canon Law c. inſuper, & c. cum nuntius X. de Teſti. 
bus. See the Engliſh Srarute 3 & 4 W. & M. c. 11. F 12. 


A Witneſs may be ſet aſide alſo in reſpect of the Per ſons con- 
„D. 22. 5. 3. cerned in the Trial; * as when the Witneſs is Husband or Wife to 
& 4. cum ſeqq. one Party, Father or Son, Brother or Siſter, or near of Kin, or Do- 
meſtick and Dependant. But from hence except Matrimonial Cau- 
'D. 23. 3. 67. ſes amongſt the Kindred or Domeſticks themſelves; | for a preſu- 
„ p. 22 fl. af. med Parity of Affection takes off all a Partiality. n The 
ſiame Exception lies againſt an intimate Friend, or mortal Enemy, 
againſt a Freeman that would teſtify againſt his Patron, againſt an 
Advocate or Proctor for his Client; for Advocates and Proctors 
may be biaſſed by an affectation of Fame, and a deſire of Conqueſt. 
If the Adverſary will produce the Advocate or Proctor in a Civil 

Cauſe againſt their own Client, they ought to anſwer what the 

know of their own Knowledge, not what was revealed to them b 
their Clients; for a greater Regard ought to be had for Truth and 

publick Good than to private Advantages. 


Theſe Witneſſes ought not regularly to be admitted to teſtify ; yet 
ſometimes upon extraordinary occaſions they may be admitted gow 
rut 


. Þ Nullus idoneus Teſtis in Re ſud intelligitur. D. 22. 5. 10. 


E [donei non videntur eſſe Teſtes quibus imperari poteſi ut Teſtes fient. D. 22. 5. 6. 
Amicos appellare debemus non levi natitia conjunctos. D. 50. 16. 223. 1. 


Chap. 2. Imperial or Civil Law. 309 
Truth cannot be diſcover d in any other manner. So in England aud 
Holland, and ſeveral other Countries and Nations, the Teſtimony of 
moſi Witneſſes may be receiv d, ſaving @ Liberty of making Excep- 
 z10ns to the adverſe Party, and of leaving the conſideration of their 
Credit or Intereſt to the Fudge, Groenw. de Legibus Abrog. in D. 22. 5. 
But in England a Wife cannot be produced either for or againſt ber 
Husband, for it might be a Cauſe of ap bo ar Diſtord. 1 Inſt. 6. b. 
In France the Depoſit ions of the Kindred of either Party are re- 
jected as far as the Children of Couſin Germans incluſtvely in Civil 
Aﬀairs, whether they make of or againſt the Party that produced 
them. Ordonnance 1667. Tit. 22. Net. 11, Les Loix Civiles, &c. 
Tom. 2. Lib. 3. Tit. 6. 5 3. Art. 8. 


2. Then Number of Witneſſes ought to be tus at the leaſt to D. 22. 5. 12 
make a full Proof. And theſe muſt be free from all Exceptions, | 
either as to their Perſons or their Depoſitions. For the Teſtimony © c. 4. 20. 9... 
of a ſingle Witneſs is of no Validity, though the Perſon is of a great 
Character; p unleſs he ſwears of his own Fact, and where there are* > 211-582. 
other Circumſtances to concur or corroborate, or unleſs he is 4 a 4 Nov. 44- 

8 mrs as a Notary, &c. depoſing by virtue of his Office. Now. 47. 
is Number | | 


[In Imitation of the Divine Law, Deut. xvii. 6. & cap. xix. 15.] 


is founded upon very good reaſon. For one Witneſs may miſtake 
or lie, and be corrupted, and yet be conſiſtent with himſelf, and ſo 
remain undiſcovered ; whereas two or. three Witneſſes may more 
eaſily be found in a Conſpiracy by a prudent Judge, if they are ſepa- 
rately examined; and though many Criminals would eſcape, and 
many might loſe their Right for want of two Witneſſes, yet it would 
be a leſſer Evil than to truſt ſo much Power to the Miſtakes or Ma- 
lice of one Perſon. | 


B , the Common Law of England, when @ Trial is by Witneſles, 

proof ought to be by two or three Witneſſes, as to prove a Summons of 
the Tenant, &c. But when the Trial is by Jury, they may give their 
Verdict upon any Evidence. I Inſtit. 6. b. except in Treaſon, where 
two Witneſſes are alſo requiſite. 7 W. 3. cap. 3. But in many Caſes 
by Statute-Law one Witneſs is ſuffic 


jent. 


Ar multitude of Witneſſes ought not to be examin'd to the ſame D. zz. 5. :. 
matter, but the Judge at his diſcretion may ſtop an uſeleſs repeti- 
tion. | 

3. In order to the production and examination of Witneſſes, * they · D. 22 f. ;. 
mult be cited, and forced to ſpeak what they know of the Fact, ei- $- 
ther in Civil or © Criminal Matters. And this is a Duty which eve- C. 4. 20. 
ry one owes to the Publick for the pcs Government; tho' be- 6. 
2 the » Conſtitution of Juſtinian, Witneſſes could not be forced 2 . 


to teſtify againſt Perſons that were nearly related to them. C. 4. 20. 16, 
KEkkRK Otherwiſe 
— — — — 


" Pluralis Elocutio Duorum numero contenta eft, D. 22. f. 12, 


* 


na — 
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Otherwi/i by the Canon Law. c. fin. $F Liberti. 4. qu. 2. 


Upon the Summons they ought to appear before the. Judge; who 
with Gravity and Deliberation muſt adminiſter to them a ſolemn 
C. 4. 20. 9. Qath, unleſs they are *Biſhops, who may depoſe without Oath. 
ci 3-7- R will not be ſuthcient to ſend Depoſitions in Writing, for the ad- 
dex. verſe Party ought to have the liberty of a croſs Examination. 


D. 22. 4. 3. |; 4 1 
a ia France Biſhops depoſe in Courts of Juſtice, laying their Hands 
their Breafts, not upon the Evangelifls. Rebuftus in procem. 
onſtit. Gloſſ. 5. Num. 27. | 8 
Ins England Peers are ſworn as Witneſſes; but when they are De- 
fendants, or Try a Peer, they anſwer upon their Honour. The Qua- 


kers are allow'd to depoſe in Civil Canſes upon a ſolemn Affirmation 


in the preſence £4 God. y & S W. 3. cap. 34. 1 Georg.ch.... But in g- 
veral parts of Germany the Nobles ſend their Depoſitions in Writing 


under their Seals without Oath. Gail. Lib. r. Obſerv. 101. Num. x3. 


D. 22.5.2. When the Witneſs depoſes, let the Judge take notice, whether 
* 3. With an air of Sincerity he gives his Evidence, or with ExaQneſs and 
P. 49-14 judgment. Yet the Witneſs ought not to anſwer Queſtions to ac- 
* cuſe himſelf of any Crime. And if he is old or weak, &c the Judge 
b C. 4. 20. 16. ought not to go to him, or d delegate his Power to another to tranſ- 
5 465 mit his Depolition. < But in Criminal Cauſes the Witneſſes ought 


© Nov. 9. by all means to appear perſonally before the Judge and in Court. 


C. 5. 

The contrary is prattiſed in many Nations, Groenw. de Legibus 

Abrog. in C. 4. 20. | | 

By the Statute Law of England, if a Witneſs refuſes to appear 
upon Subpoena, or proceſs out of a Court of Record, he ſhall forfeit 
to the Party grieved ten Pounds and Damages, 5 Eliz. cap. 9. 
I France the Witneſs not attending on Summons is Hh, and 
his Goods may be ſeized, and his Perſon impri ſon d. Ordonnance 1667. 
Tit. 2. Art. 8. Les Loix Civiles, &c. Tom. 2. Lib. 3. Tit. 6. § 3. Art. 


17. | 
In Germany, F a Witneſs is refractory after a pecuniary Mulcłt, 
he may be put under the bY of the — for his Contumacy. Gail. 
Lib. . Obſerv. 100. Num 11. & 12. 
The Canon Law proceeds to Excommunication againſt the Witneſs 
for not appearing. 


4C.4.20.11. d When the Witneſſes appear the Judge ought to take care that 

& 16. the Perſon (at whoſe requeſt they were ſummon'd) ſhould allow them 
reafonable Charges for their Journey, according to their Characters. 

L. 9 7. And then after the Suit is conteſted they may be ſworn and examin- 
ed, but not before Suit conteſted, unleſs in an extraordinary caſe 
ad perpetuem re: memoriam, where there is danger in delay. 


In France the examination of Witneſſes à futur, or in perpetuam 
rei memoriam zs forbidden, as inconvenient and unneceſſary. Ordon- 
tance 1667. Tit. 13. Loix Civiles, Sc. | 


2 2 After 


—_ —_ 


* 
— — — — * — 


Deferre ſe nemo cogitur. D. 49. 14. 3 11. 1 


Chap. 2. Imperial or Civil Law. 311 


After the examination of the Witneſſes, the adverſe Party may D. 22. 5. 2. 
conſider what Objections he hath to the Perſons of the Witneſſes, © 3 n eg 
or to their Depoſitions; whether they depoſe upon the matter alledg- 
ed; whether the Depoſitions are obſcure or uncertain; or without 
aſſigning a Cauſe or ſufficient Reaſon of their Knowledge, when 
a Reaſon is demanded of them; whether a Witneſs contradicts him- 
ſelf or any other of his Fellow-witnefſes; whether the Depofitions 
cannot be reconciled in the general; whether a Witneſfes agree 
in a premeditated Story, and depoſe in the ſame Words, Sc. Theſe 
things being diſcuſſed, the Judge ought to conſider the proofs on 
both ſides, and have a greater regard to W itneſſes that depoſe they 
ſaw a thing, rather than to thoſe who depoſe that they Beard it. 

A concluſion from the ſenſe of hearing is not ſo certain as that from 

ſight. More credit is to be given to many Witneſſes than to a few, 

and to thoſe that affirm rather than to thoſe that deny; s to thoſe D. 2. 5. 21. 

of Quality before mean Perſons, and to * Men before Women. U 
he Depoſitions being once publiſbed, and the Witneſſes appro- 


ved, the Depoſitions may be made uſe of afterwards in any other 
Cauſe between the ſame Parties: | 


D. 22. 4. 6. 
C. 4. 20. 20. 


Ins England the examinat ion of Witneſſes is viva voce, in the Courts 
overn'd by the Common Law in Cauſes Civil and Criminal, and the 
rial is by a Jury of Twelve Men. In our Chancery and FEccleſia- 

ſtical Courts, the Depoſitions are taken in whore by a Regiſter, al- 
moſt according to the Method of the Civil Law. In Criminal Cauſes 
which are Capital, the Witneſſes for the Defendant do not depoſe up- 
on Oath; unleſs in High Treaſon, abs "is corruption of Blood 
may be made and Miſpriſion of Treaſon. 7 W. 3. c. 13. Witneſſes alſo 
now for Priſoners upon Trials for Felony are to be ſworn. 1 Anne 

__ 7 | 


4. An Infirument is a Writing made uſe of either to regiſter, or 

publiſh the Rules and Laws of tuperiors, or to preſerve the memo- 

ry of the Acts of private Perſons. Publick Acts, written Teſtaments, | 
and Contracts are thus tranſmitted; & and theſe are taken for proof* c. 4. 30. 13. 

againſt the Parties ſubſcribing till the contrary does appear; for here 

each Perſon is a Witneſs againſt himſelf. 

Property would be very uncertain if Inſtruments were not made 

uſe of. Now an Inſtrument does ſo ſettle the Affairs of Mankind, 

that the Parties ſhall not produce Witneſſes to ! contradi& the con c. 4. zo. 1 

rents of that Inſtrument ; * unleſs there was fraud or force in the P 3% 

drawing or ſigning it. When there is no objection againſt the Inſtru.” "Tn 

ment, the depoſitive Words, or Words directly affirming are to be 

believed as true, but not the Narrative or Enuntiative Words, i e. 

thoſe Words which affirm indirectly and obiter. For example, if I 

attirm that Titiur, who is the Kinſman of Sempronius, owes me 1001. 

Theſe Words Tzrius owes me 100 l. is the ſubſtance of what I affirm 
directly, and are the di/po/img Words; but theſe Words who ig the 
Kinſman of Sempronius are narrative and enuntiative, ſpoken by the 

by, and it may not be to the purpoſe, whether that is true or falſe, 

u If the Inſtrument runs by way of recital, That to which it refers, _ 

ought to be produced. If two Perſons produce two Inſtruments 24225 

of the ſame date, the one contrary to the other, each is deſtroy' d, C. 4. 21. 17. 


becauſe 
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vp. 50. 17. becauſe of the unceratinty ; v unleſs one of the Inſtruments is more 
85. to be favoured in Law than the other, as when it makes for the Dow- 


er of a Woman, Sc. | 812 
For the true underſtanding of Inſtruments, The ſubject matter, 
the conſequences of an Expoſition, the relation and connexion of the 
Sentences, the force and order of the Words ought to be diligently 
weigh'd and conſider'd, and whether the Clauſes are favourable or 
odious, prohibitory, penah, Sc. Theſe Conſiderations are neceſſary to 
find out the meaning of Laws, Contracts, Teſtaments, and Ju- 
dicial Acts. | 31 toy 58 
Thus of Inſtruments in general. They are either Publick or 
Private. i R N 
10. 7. 52.6. I. 4 Publick Inſtruments are ſolemn Writings made and confirm 
by publick ogg op Such are the Inſtruments made by Regiſters 
and Notaries, with deſcription of the Day, Month, Year and place 
where they were made, with the names of the Witneſſes preſent at 


* 


. 1.14. 3. the making. Theſe inſtruments prove themſelves; and if they were 


D. 14. 6. 3. drawn up by one that was not a publick Officer, yet if he was gene- 

rally eſteemed to be ſuch, the Inſtrument may be valid by an equita- 

C. 12.5.7. ble Conſtruction; but not if it was drawn up by a pretended Of- 
: ficer at that time who had not ſuch a general Character. | 


In ſome of our Courts in England the Acts are call d Records, which 
are Inrolments in Parchment, and of ſo high a nature that they prove 
themſetves; whereas the Acts of inferiour Courts may be — and 
tried by « Jury. 1 Inſtit. 117. b. 260. a. | | 


2. Private Inſtruments are thy e wich are made by 2 Per- 
C. 4. 30. ſons, and they are either (1.) * e Nate or Bill for ſo much 
1 3414 MonePreceivd. (z.) Or Apoc ha, 4 Note by way of an Acquittance, 
ö where the Creditor upon Receipt confeſſes that he hath been paid his 
«1.3.22, Debt. » This differs from the Obligation by Mriting before deſcrib- 
edi (call'd Acceptilatio) becauſe there the Creditor confeſſes to have 
» C.4. 29. 19 receiv d what is nogreceiv'd. (3.) Or * Antipocha, where a Tenant, 
Sc. ſigns 100 fument or the counterpart of it, ſignifying that he 
pore the Prpprietor ſo much Money by way of Rent, whereby the 
roprietor proves and ſecures his Title 1. — him. (4.) Or Syngra- 

pba, an Inſtrument ſigned by all the Parties concern'd. (5.) Or 
Letters, which may be Commendatory or Teſtimonial, or Credential, - 
which oblige thoſe that ſend Embaſſadors ; or they may be Love-Ler- 

ters, upon which one ought not always to lay any great ſtreſs. 

x C. 4.20.1. X Theſe are not Evidence for the Writer and Subſcriber, but 

D. 22. 3. 25. Proofs againſt him. = 
4 Books of Accompt __ 2 Inſtruments, are an half proof a- 
mongſt Merchants and Tradeſmen, provided the Day of Contracting 
and the nature of the Debt is expreſſed by the Merchant himſelf or 
his Agent. And this ſeems reaſonable, becauſe Merchants and Tradeſ- 
men are often under a neceſſity of dealing upon truſt without Note 
or Writing; ſo that if their Books were not allow'd in Evidence, 


C. 4-19- they would lie under great diſcouragements. y Wherefore the Sup- 
& 6. E pletory 


— 


Cenſus & monumenta Publica potiora ſunt Teftibus, D. 22. 3. 10, 


a —— aa — TED _ 3 — — — 
Chap. a. Imperial an Civil Law. 313 
pletory Oath of the Merchant with his Book of Accompt is eſteemʒ- 
ed to be full. proof againſt his Chapman 


This is the general Cuflom beyond Sea. Gail. Lib. 2. Obſer. 20 & 23. 
Bat in England none keeping & Shop-book ſbail giur it in Evidence 
for Wares or Mori delivers or done above 4 before the Acti- 
on brought, | anleſa the Actions is between Merchant. and Merchant, 
Trade {man and Tradeſman, Merchant and Tradeſman, concerning 
Something falling within. the compaſt of their mutual Trades and 
Mercbandi xe. 7 Jac. 1. cap. 2424. 


The Accounts of Guardians, or any private Memorandum will : C. 19. f. 
ſcarce be allow d — proof. = 
lf the Witneſſes to an Inſtrument are all dead, there may be a 
a compariſon of Hands by proper Perſons ſworn for that purpoſe, to · c. 4 21. 200 
examine other Writings of the ſame Perſon with that Inſtrument; 
or if the Inſtrument it ſelf is loſt by ſome accident, the Party muſt ki 
make Oath of the b truth of that Fact before he can be admitted tos c. 4 21.1. 
ove. the Contents of it, for the Inſtrument was not the Contract & 5. 
Ea d, in canon ie % | 
It is queſtion'd, That if an Inſtrument is found cancelled, whe- 
ther it is a proof that the Debt is paid We ought to diſtinguiſh whe- 
ther it is found cancelled in the euſtody of the Debtor, or of a | 
third Perſon, If in the cuſtody of the Debtor, upon a Plea of pay - D. 22. 3. 24. 
ment the cancelled Inſtrument does prove it. But if it is found 
cancelled in the cuſtody; of, a third Perſon, it may ſeem to have 
been depoſited there for ſafe cuſtody, and to have been cancelled 
by deſign or miſtake. _ : 
All Inſtruments, whether publick or private may be either Origi- 
nalt or Copies. * A publick original Inſtrument proves it ſelf; * a4 p. 2. 4. 2. 
private Inſtrument mult be proved by Witneſſes, unleſs it is very an- © 8.18. 11. 
ent... f A Copy of a . original Inſtrument — be offer d in ? D. 26.8. 57. 
vidence, but not a Copy of a Copy: for that would ereate uncer- 
tainty and perpetual confuſion. te ar mon. at: 
Vide the meaning of the Word Deed in the Engliſh Laws. Ante, 
Lib. 3. cap. 4 in fin. * n ene eee 16D afT. cx 
V. An Oath, the laſt kind of proof, is an Act of Religion, where 
he that ſwears calls God to witneſs the Truth of what he affirms 
or denies. 8 A ſecurity which the Law hath invented to promote, B ... 
Truth and Juſtice. * It is demanded. of publick Officers, of Witneſ-. 5 C. 3. 1. 14. 
ſes in Courts of Juſtice, and of the Parties to a Suit. A Security iC. 4 1. 1. 
that carries ition with it, and which every Man can give. 
Such Oaths ought to be impoſed on Heathrus and Jeu, which 


In the Empire there is a certain form of an Oath preſeribed for the 
Jews. They ſwear by the Law of Moſes, laying the two fore linger. 
CA * right Hand on the ninth Commandment. Ord: Com. Part. 1. 
it. 86. : | 4757 | | 7 
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In England the Quakers are 4How'd' to _ im Civil Cauſes 2 
G * 


on a ſolemn Affirmation in the preſence of 74 CW. 3. cap. 
ante pag. 3 10. | 0 
1c. 3. 1 14. k Oaths ought to be given corporally i. % by laying the Hand ur 
C. 3: 28. 1, on the Foy its; and they EH 
but thoſe w erſtand the nature of an Oath; for thoſe whO have 
not fuch a ſufficient underſtanding cannot be obliged 15 them. Bur 
when I ſpeak of proof by Oath, I mean only thofe Judicial Oarhs 
which are given to the Parties in ſuit to fupply the defect of Inftru- 
wer e Necetlry or depp lune Oath, which i given by the Jad 
t. The Neceſſary or Suppletory Oath, y 
to the Plaintiff or Defendant upon half proof already made. This 
being join'd to the half proof hies, and gives ſufficient Power 
10. 4.1.3. to the Judge to condemn or abſolve. ' It is calFd the Neceſſary Oath, 
becauſe the Judge is obliged to give it at the requeſt of either Parry, 
= D.12. 2.31. tho” his Adverfary will not conſent to it. But when the Judge does 
adminiſter it he ought firſt to be ſatisfied that there is an half proof 
made already by one unexceptionable Witneſs, or by ſome other ſort 
of proof. If the cauſe is of an high nature, and there is a temptation 
to Perjury, or if it is a Criminal Cauſe, or if more Witneſſes might 
be produced to the fame Fact, then this Oath cannot take place. 
. 12. 2. 38. 2. * The Voluntary or Deciſive Oath is given by one Party to the 
other, when one of the Litigants hot being able to prove his Char 
offers to ſtand and fall by the Oath of his Adverſary ; which the Ad- 
verſary was bound to accept, or to make the ſame propoſal back a- 
gain, otherwiſe the whole ſhould be taken as confeſſed by him. 


In England Wager of Law ir ſomething lite it. 


3. The Oath of Truth, when the Plantiff or Defendant is ſworn 
upon the Libel or N to make a true anſwer of his 2 
oC. 4. 1.12. as to his own Fact, and of his beneñ to the Fact of others. This » dif- 
fers from the former, for it is not deciſue, and the Plaintiff or De- 
fendant may proceed to other proofs, or prove the contrary to what 
is ſworn. An Oath of Truth alſo is adminiſtred to Witneſſes. 
7 C. 2. 59. 2. 4. The Oath of ? Calumny, when the Plaintiff or Defendant, or 
their Advocates or Proctors ſwear they believe that they have a juſt 
Cauſe, and that they will not make uſe of any fraudulent methods 
for the obtaining of it. | | 


This Oath is aboliſhed in ſome Countries, ar @ great occaſion of Fer. 
Jury. Vide antea Lib. 4.cap. . pag. 27. | ran 


4 D. 12. 3. 5. The Oath i» 4 Litem, by which the Plaintiff eſtimates the Da- 

2 $- —— in the loſs of any thing; and which the Judge may allow or 
moderate. | 

C. 3. 1 6. The Oath of *:£wpences und "Coſts, where the Litigant (which 

— poſt jul- gain d the Sentence or Deoree) upon the taxing the Ooſts, affirms 
upon his'Oath that thoſe Charges were neceſſarily expended by him 
in the proſecution of his Suit. 
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F | _ a deſcription of udicature with reſpeR to t 
Avive given whom it is to ud compoſed, and hoſt ta, * 
'by 4 3 a Caufe muſt be ſupported, I ſhall give a ſhort Scheme 


of the Order of Trial, and ſhew t tg neral method form of t 
proceedings i in Civil and Crminal Cauſes. v 5 * 


In a Civil Cauſe there are Subſtantial and Accidental parts of it. 
The Sulſtant ja! parts are the Action, Citation, Libel, 700 Con · 
reftatio, the Anſer of the Defendant, the Progfy, the of 

the Cauſe, the Sentence, the Appeal, and Execution t the wel 


ence 

An Aer lan ls a and Pow of proſecu di ature The 
for wh what 25 one's bee tran agai 1 — — 1 Jy w Nr 6. pr. 
| ion is a tion of the in Controverſy the D. 2. 13. 1. 
Plate b. fore the — 847 7 a Citation, and other 90 45 C. 2. 1. Hy 
Procefs the Defendant. So tl at a Right of Action and the 
Form of the Action are different. 


Antiently the name of ay Atltios proper f fir each Ceaſe Was 270 


bee 4 84 Ned, but this * hb Coles A. 83 
de Judiciis tom, of other Kations pr ck 
wich 2 Canon, fe > ftr firi ae Fe: 'd of neceſſity at this dey. 


oenw. de 2 Abrog. in Iofth I Tit. 6. þ 1. I ts not ſuſſici- 


Xl ecify the demgnd in Words which my. be Gd to any joe 
of AtFion. 


u Actions in the firſt Gonification be ca er real cafien call'd Vin I. 4.6. 15. 
2 or perſonal which may call N Some are m ſeg. 

1 a . mix'd, where here} Is wen, and a Fine alſo 
impoled. ey are likewiſe Civil or 4 Some are petito- D. 6. 1. 24. 
2 which 5 the I s Others poſſeſſory, which ſeek the poſ- | 

c 


ſſion only. bone fides, 7 the 1 FWRge. hes phe; her to pro I. 4. 6. 30. 


coed accord ing 8 uity, as in Contracts upon valuable 
Conſideration. 54 Siri; urig, where the Ju Jugs © Capone depart 
frag the WH terms. of * Pope as in mere Gift Fe i 

vera 


-* tio off Jus perſequendi in Judi quod fibi debetur. I. 4. 6. pr. 1 


— 
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1,2.44.2.6. „Several Actions may not be laid, in one Libel. _ 
ot ton bo = 1 a Hoenig ins AN e 


— E : 


N MILD] We y 

43. I. . . } £2 18 = A = ov» «ih ex: 0& + 
This is allow'd by the Canon n Modern Praclice. Cap. 

Paſtor, &c. cum delictus X. de aaf pol. & nn 3p 


0 gl 113 
C. 4. 39. 9. There may be a * Ceſſion of Actionc, i. e. a right of Action may be 

aſſign'd over to another. He to whom it is aſſign'd is called the 
* D. 3. 3. 25. Ceſſionary or * Procurator in rem ſuam. But then this Aſſignment 
o C. 2.14 ſhall not be made to Perſons more b erful than the Aſſignor; 
LES for by this means the Defendatit might be in a worſe condition than 
he was at firſt. Neither can part of the thing in Controverſy be a-. 
ſign d over to © Advocates or Proctors, Sc. Even an Action of In- 


Jury may be aſſigned, and the Ceſſionary may proſecute it in his own 
ame. 111 


© C. 2.6.5. 


ſuppreſſion of Right, and ſtirring up . Suits, nothing in Actio N 
try or Re-entry can be granted over. Vide 32 H. 8. cap. 34. 1. uf 
214. a. 215. a. Tet a bertfP's Bond by 4 © 5 Ann. c. 16. a 
& 4 Ann. c. 9. Bills or promiſſory Notes are aſſignable over as In 
Bills of Exchange, ke. Ln Pony nas; 


Py the Common Law of England, for the avoiding of "Ilan, fp 


3 


iv 


\ 3 &K nf 


1. 4.15, & * Tnterdifts are extraordinary Actions concerning poſſeſſion, or a 
guaſi poſſeſſion, i. e. a poſſeſſion of an incorporeal thing. *-,. 


[ Anciently there were certain Fer? of Interdifts, but they arè out 
of uſe at this day. Groenw. de Legibus Abrog. in Cod. 8. 1. J 


They are called Interdiffs, becauſe the Pretor interpoſes a ſort of 
an Interlocutory Decree between the Litigants concerning the poſ- 
ſeſſion, till the Property can be tried. =Yy Wes 

They either prohibit from doing any act to prejudice the Poſſeſ- 
ſion of another in his Goods or Eſtate by forcible entries, or by e- 
recting any thing on Banks or Rivers which hinders the Navigation, 
Sc. Or reflore a thing taken away by force, as a Legacy taken away 
without the aſſent of the Heir; Or they do exhibit; as when the 
Prætor commands one to bring in a Teſtament, or a Freeman detain- 
„ TENT Cr ng | 

There are alſo Interdicts to gain a Poſſeſſion, to retain and defend 
it, and to recover it when it has been loſt. 


Zy the Canon Law an Interdict is an Eccleſiaſtical Cenſure, by 
which Perſons or Places are prohibited Divine Service or Burial till 
they obey the Commands of the Church c. ſi ſententiam, 16, &c, De 
ſentent. Excom. in 6. | | CIP; 


The Citation. II. After the Action is enter'd a Citation iſſueth forth, which is 
due by the Law of Natural Reaſon, tho' the form is preſcribed by 
© P. 2. 4. 1. 3 Law. A Citation is a Monition to the Adverſary to appear 


efore a Judge to try a Cauſe in Controverſy. By the Law of 
the twelve Tables the Summons was by private authority, and by 


private force; but ſince Defendants are ſummon'd by Apparitors. 


* 


Citation 


4 - N % TY 1 * 
6 * k * 
At 
- 
- 


Chap. 3. 5 Imperial or Civil Law. 


ee 


Citation is either verbal by word of Mouth, or /iteral by form 
in Writing, or by Edict fixed ih ſore publick place, or real by Ar- 
rel} of the Perſon of the Defendant, or of his Goods; which are ta- 

ken into cuſtody by the proper Officer. | | 


In the Canon Law the Citation by Edict is wulgarly called a Viis 
& modis. v. Clem. 1. De Judiciis. 71 

A Citation may be by a Law, as when a Law is made appointing 
any one to ſurrender himſelf within a certain time. Clem. 2. de pœn. 
c. I. & 2. quam fit. 6. verſ. capientes de eleR. in 6. c. quamvis de offic, 
ordin. c. 1. de appel. in 6. 


An Arreſt ought not to be in Civil Cauſes, unleſs the Defendant © 7. 43. 8. 


is ſuſpected of flight, or unleſs he ſtands in 8 after a ver - 
bal or literal Citation. & Parents, Patrons, Sc. ought 


ed, or to a Funeral; nor a Prieſt, while he officiates at Divine Ser- 
vice, nor one neceſſarily attending a Court of Jullice, Sc. 


So it is by the Canon Late, c. 58. Epiſcopus qui mancipium 12. qu. 
2. But this it not ſiriftly x bot at this Day. Groenw. de LL 
Abrog. in D. 2.4. 2. & 4. In England the Peers of the Realm are for- 
ced to appear in Common Law Courts by a diſtreſi upon their Goods, 
&c. And others may be arreſted if the Debt or Damage is laid in the 
Writ above the Sum of ten Pounds, and may be forced to put in Sure- 
ty or ſpecial Bail. If it is under ten Pounds they may be arreſted ; 
but an Order to an Attorney to appear for them, is ſufficient for a 
preſent releaſe. 


i : not to be 4 D. 2. 4. 2. 
cited (without eſpecial leave) by their Children, Freemen, Sc. nor © © 
Magiſtrates, nor a Judge on the Bench, nor one going to be marri- 


h If one may be cited at his own Houſe, he cannot be arreſted *D. 2. 4. 21 
and forced from thence in any Civil Cauſe; though he may be P5017. 103. 
dragged thence in i Criminal Caſes. * That is to be called his own Nov. 144. 
Houſe where one inhabits, though he hires it, or lives there gratis,“ 7, 


or as a Gueſt. 


Quare, If this Privilege may extend to a Miller in his Mill, or 


a Mariner in his Ship, v. Peckium de rure ſiſtendi. 


Al Citation is either Simple or Peremprory. Simple, which iſ. 50. 
ſues forth without threatning a denial of the allowance of farther 52. 


time. Peremptory, in which as much time is allowed as is uſual in 
three ſimple Citations, adding the Word Peremptorily, and threats 
of Puniſhment upon Diſobedience. . 


| According to the Canon Law it may be General, againſt all Per- 
ſons that pretend any Intereſt in the Cauſe, or Special againſt any one 
particular Perſon. | 


If the Citation is in Writing, it muſt contain the Name of the 


M mmm Judge, 


— 


2 — — — — — 
— 2 
— 


Neno de Domo ſua extrahi debet. D. 50. 17. 103. 
2 


7. 43. 8. 
1.71. & 


- — 


1 

1 
j 
1 
t1 
5 
\t 
1 
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Judge, the Name of the Defendant who is cited, and the Name of 
the Plaintiff at whoſe Inſtance the Citation goes forth, with the 
„Nor. 33. Cauſe of Action, the Place of Judicature, and the fixed Time for ap- 
> 3. pearance. ® The Time in Law is twenty Days. 
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In Practice according to the diſtance of the Place. 


The Name of the Judge ought to be inſerted in the Citation that 
it may be enquired whether it iſſues out by a comperent Judge; and 
if ſo, whether by his Command; and whether the Judge is an Or- 
dinary or Delegate. The Name of the Defendant is neceſſary that 
it may appear he is the Perſon concerned. So of the Plaintiff, that 
the Defendant may know whether he ſhall yield or contend. Thus 
he ought to be informed of the Cauſe of Action, that he may con- 
ſult his Counſel ; of the Place, that he may be ſatisfied whether ir 
is ſafe for him to appear there, or whether the Judge has Juriſ- 

C. 3. 12. t. t. dition; of the n Time, whether it is not on a Holiday, or in the 

time of Harveſt, Sc. when Courts ought not to be kept. 

Of the Libel, III. » When the Defendant appears upon the Citation, the Libel 

2 Aer Ought to be exhibited by the Plaintiff, and a Copy of it deliver'd to 

D... . the Defendant. A Libel is a Writing containing the complaint of 
the Plaintiff. It contains the Plaintiff's Caſe, a Complaint of Injuſtice, 
and a Petition for Relief. The Libel ought to be apt and concludent 
diſtinct, certain and ſpecial, not contradictory to it ſelf, or conditio- 
nal or alternative. It may be compoſed by way of Articles or Po- 
ſitions, or without Articles in a continued Relation. 


In our Common Law the Complaint of the = ence is call d the 
Declaration; but in Courts of Equity the Bill. In Criminal Caſes 
the Accuſation is called either an Indictment or an Information. But 
by the Laws of England, &c. in Criminal Caſes (that are Capital) no 


Defendant can have a Copy of his Indittment, unleſs in High-Treaſon. 
or Miſpriſion of Treaſon, &c. 7 W. 3. c. 3. 1 


Of the „ IV. pLitis Conteſtatio, or the Conteſtation of the Suit is the foun- 
Contetatio. dation and beginning of the Cauſe; for the Entry of the Action, the 
* 5.7" Citation and the Libel are only preparatory to it. The Litis Con- 
teſtatio is the anſwer and denial of the Defendant to the Plaintiff's 
Libel. If it is omitted, regularly the proceedings are null and void. 


But when the Anſwer is made, the Plaintiff may gain many Advan- 
tages by 1t. | 


In our Common Law it is called Joining Iflue. 


Of theAnfver V. Then follows the An/wer of the Defendant upon Oath to the 
of the Defen- Poſitions or Libel of the Plaintiff. 'The Defendant did . heretofore 


on anſwer to Interrogatories to ground an Action upon a Diſcoverya; 
STIL 2.3.43 | but 
& 21. 


—_ 


P ___ deterior conditio fieri eorum qui litem conteſtati ſunt quam fi non; ſed plerumg; 
melior. D. 50. 17. 86. | 


Pœnalia Fudicia ſemel accepta in Heredes tranſmitti poſſunt. D. 50. 17. 164. 


Omnes Actiones que morte aut tempore pereunt, ſemel incluſe Fudicia ſaluæ permanent, D. 
50. 17. 139. | 


7 


— 


Chap. 3. Imperial or Civil Law. 
but this hath been long out of uſe. With this anſwer the Defendant 
may give in his Allegatios to the Plaintiff's Libel. 
I. After this both Parties 8 to produce their Profs. 

Theſe are to be produced (within a certain time limited by the The Proohi. 
Judge) both by the Plaintiff and Defendant. And each Party may 
croſs. examine any Witneſſes by giving Interrogatories into the Court 
for that purpoſe. And then Examination and Publication of the 
Depoſitions being made on both ſides, and Copies deliver'd to the 
Parties, there is afterwards | 

VII. A Concluſion of the Cauſe, or a renouncing all farther time of the conc. 
to make any more proof by a ſubmiſſion of the Controverſy to the fion of the 
—_ of the Judge upon hearing the Advocates on the Law and Ce. 

act. | | 

VIII. The Sentence or Decree of the Judge, is the Determina- of the Sen- 
tion of the Controverſy between the Litigants, either by condem. tence. 


ning or abſolving. And this is the end of the Suit as the Litis Con & * 
reſiatio was the beginning of it. 
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In France @ Sentence is call d an Arreſt. 


A Sentence is either * Inter locutory or Definitive. Inter bocutory * C. 7. 45. 16. 
where the Judge decides ſome incident queſtion ariſing upon the 
principal Cauſe. * This may be revoked by the ſame Judge at any D. 42. 1. 14, 
time before the definitive Sentence, tho' no Appeal is interpoſed 
againſt it. Definitive, by which the principal Cauſe it ſelf is deter- 
min'd, which cannot be revoked by the ſame Judge. | 
It muſt be given in the preſence of the Parties, or in the abſence 
of either upon, Contumacy in not appearing; and it ought to be 
u purſuant to Law, conformable to the Libel (or elſe it is null and . 4.17. pr. 
void) and according to the acts of the Court and Proofs. 3 
The Judge need not expreſs the reaſons of his Opinion in the 
Sentence, becauſe it will Subje& him to the diſputing humour of 
other Men; though this has been cuſtomary in Criminal Cauſes. 
The Sentence ought to contain a condemnation of coſts of Suit, 
beſides the deciſion of the principal Point. For * regularly the con- C. 3 l. 13. 6. 
quer'd Litigant ought to pay Expences to the Conqueror, unleſs he 
had a probable and juſt Cauſe of contending. 


In the Courts of our Common Law, there is no ſaving of Cofts 
upon any account, except the Action was given by Statute and no Coſts 
mention'd. , | 


The Sentence paſſes into a compleat Judgement, and is taken for 

„Truth (tho' erroneous) between the Parties if there is no Appeal” D.. 6. 25. 
lodg'd againſt it within * ten Days; but it is not binding to thoſe * 1 — 
that were not Parties, unleſs the Claim is made under their Ti: 


tle. 
In | 


NR _—_ ” Y 2 OY 


Nemo poteſt ſuam Sententiam mutare. D. 48. 19. 27. 
* Viftus Viftori in Expenſis condemnandus. C. 3. 1. 13. 6. 
I Res Fudicata pro veritate accipitur. D. 50. 17. 207. 


Qui Authore Fudice comparavit, bone fidet peſſeſſor et. D. 50. 17. 137. 


＋˙— CI n * 


320 A : New Inſtitute of the . Book IV. 


In England by the Statute Law Appeals may be made within fifteen 
Days after Sentence. 24 H. 8. 12. A* | 


N 143 A Sentence alſo may be by Law as well as by the Judge. As 


when a Law enaQs that He that commits ſuch a Crime ſhall ſuffer 

ſuch a particular Puniſhment. If it is inflicted by the Law 1p/o facto 
„b. 43. 19. the Puniſhment bears equal date with the Crime. b But generally 
12, the Judge by his Declaratory Sentence ought even then to pronounce 
+ 5-5-3- it to be ſo, before any Advantage can be taken of it, or any Incapa- 

city be conſequent upon the Puniſhment. | 


/ 
It is fo by the Canon Law, c. cum ſecundum. de Heret. in 6. c. 


Felicis. Eodem. But by the Laws of England a Declaratory Sentence 
zs neceſſary. Green's Cale 6. Rep. 


Of Appeals, IX. An © Appeal is an act whereby the Sentence of an inferiour 
<2.49-1-w- Judge is impeach'd before a Superiour, for a Grievance inferr'd, or 
* 02:32 tobe inferr'd, or for a Nullity in the Proceſs, or for Injuſtice in the 
Sentence it ſelf. The Appeal may be made from Judicial or Extra- 

judicial acts; but if it is made from Extrajudicial acts, it is more pro- 

perly call'd a Provocation. It ought not to be refuſed by the ſupe- 

riour Judge, for the Law of nature does permit it, becauſe it is a 

C. 7.62. Species of defence. © It ought to be receiv'd in all Civil Cauſes, and 


20. 


*7... 62.14.10 ſome © Criminal Cauſes. 
& 29. 
[Vide poſtea.] 


. 7.62. 36. The Appeal may be from an f Interlocutory Decree as well as from 

D. 49. 5. 2. the Definitive Sentence. There may be an Appeal from Extrajudi- 

s C. 7. 62. 4 cial acts; as s Elections, Nominations to Offices, Sc. b Neither ought 

s the Judge from whom it is appeal'd think it an injury or an affront 

© to him; for the whole Fact might not have been laid before him in 

iC.3.13.4 the firſt inſtance. i But when the Appeal is made, it ought to be di- 
reed to the next ſuperiour Judge. 


Tho' by the Canon Law Appeals are immediately directed to the 
Pope. 2. qu. 9. c. ad Romanam. 


C. 7. 65. 2 Sometimes an Appeal ought not to be admitted, * as when a Crime 
1 1 24.92, is confeſſed; nor from a regular | Execution of a Sentence, ® nor a- 
» C.-.62 gainſt the Collector of the publick Taxes, nor if ® ten Days are elap- 
auth. hodie. fed after Sentence, or o after the knowledge of ſuch a Sentence, 
" 8 44 nor after P three Sentences conform or purſuant to each other; for 

the Law will not intend that any one can be uſed unjuſtly by ſo ma- 


ny Judges. 


There is no reſtraint after three Sentences in our Engliſh Laws ; 
nor in Germany. Mynſ. 2. Obſer. 15. 


While the Appeal is depending an Inhibition iſſues to the inferiour 
4D. 49. 7. 1. Judge to ſtay the Execution, 4 and not to innovate or attempt any 
& 2. thing till order, And then the Party appealing may * exhibit new 
me 7. 63. 4. | | matter 


* . 


— 
7 - 


„ je —— „ „ ; N a N — OR — —_— * * „ 
Chap. 3. Imperial or Civil Law. 321 
matter and new proofs. *Regulatly: there ought not to be a Ap- C3. 1. 16. 
peal from an Interlocutory — A 5 12 — r 2 91 a PEW. 7 


This it obſerved in the Imperial Chamber. Gail. 1. Obſer. rag. 
Mynſ. 2. Obſerv. 46. But by the Canon Law the Appeal may be from 
any Grievance, tho new matter ought not to be produced. c. cord. de 
Appellat. in 6. Clement. appellanti. de Appell. | 


Sometimes an inferiour Judge e 7 
2 upon any difficulty in the Cauſe by relation or reference Raf ag 
to m. Meme 


And this was formerly very common as the Reſtripts of the Empe- 
rors iu the Code directed to inferiour Fuiges — 2 but is 
was afterwards diſuſed, tho now revived by the Canon Lew. c. 8. 
X. h. t. and at this day it is prattiſed in Flanders and Germany, Gro- 


enw. de LL. Abrog. in Tit. de Relationib. C. 7. 6. 
There can be no Appeal from the Prince, but he may be perits- . D. 49.2 1.1. 


ond for a review. CE 


By the Canon Law there can be no Appeal from the Pope. c. Ipſi 
ſunt Canones. 16. c. cuncta — mundum. 17. 9. qu. 3. Ter Quere if 
he is guilty of Hereſy. 40. Diſt. c. 16. Si Papa.  - + N 

There can be no Appeal from the Electort of the Empire, &c. under 
a certain Sum. Appendix 1. ad Gailii Obſer. de Privilegiis de non 
Appellando. n . | EA 


An Appeal may be from a Nullity, where the Judge was incom- 
petent, corrupt or refuſed for a good Cauſe, or when he had not ju- 

riſdiction, or where the Sentence was againſt one » dead, or-againſt ” B 49. 8. 2. 
one abſent and not ſummon'd; or by omitting the ? ſubſtantial parts 3 &4 
of the Proceſs, or if there is a manifeſt = Error in the Sentence it ſelf, i C. 7. 45. 4. 
2 or if the Sentence is againſt a former Sentence in force between 7 * 2 
the ſame Parties, b or if the Sentence be given upon a Sunday, Ge. &. 7. 64. 1, 
for upon thoſe Days all Judicial acts are void. Rer. 

By Cuſtom Appeals have ceaſed in Criminal Cauſes. Gail. x. De pace 

pub. 20. numb. 36. (19.461 .; 


If the ſuperiour Judge finds there is no juſt Cauſe of Appeal, He 
confirms the Sentence or Remzrs it to the Firſt Judge to put it in 
Execution. % 4's 19 U % ON ee a 

© Supplication is an extraordinary remedy almoſt of the ſame nature Cc. 7. 42. 
with an Appeal; for it is a Complaint within #20 Years againſt a Sen- g. fuß. 3 
tence, where the Perſon againſt whom the Sentence was pronounced upplicatio. 
did not appeal in time, or where an Appeal-is prohibited. This 
Complaint may be made to the ſame Judge, or to the ſuperiour to 
revoke the Sentence. Nuit COOL BR 158 | 

d Reſtitutio in inte: 
cing a thing into its firſt ſtate, where an Appeal has been neglected. 12 ane 
x. It may be granted to Minors * where they have been injur d by C. -. 54. 4. 


the Decree of the Judge on any Judicial AR. 2. f To the Common. & '; © *: 
— 'Nnnn wealth tegr. Reflit, + 


ful his ſuperiour before the: 7.6: i 


yum is near of kin to an Appeal, and is a redu- P. 4 4-24. 


| 
| 
| 
| | 
| 


— 


n 
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wealth or the Church, who. are allow'd the privilege of Minors. 

D. 4. 6. t. t. 3. 8 T'o thoſe that are not in Minority, and who are above 25 Years 

54 t. t. of Age, as to all others 9 any juſt reaſon of Abſence, Error, Fear, 

Fraud, Sc. concerning Contracts, erroneous Confeſſion, Proof, or 

in any other Caſes where they may I” of a wrong or miſtake. 

This Reſtitution ought regularly to be asked and granted and finiſhed 

bC.2. 53.7. Within * four Years after the grievance. | | 

i C. 7. 39. A Complaint of i Nullity in the Sentence may be brought at any 
time within thirty Years. | 


Vide ante, pag. 321. 


Remedium Syndiceths (4, e. cauſe diftionis, of Pleading) is where 
one of the Litigants accuſes a Judge, that He was corrupted or brib- 
ed to give the Sentence. This might be brought againit the Judge, 

+ C. 7.49-2. tho there was no Appeal from his Sentence; and upon proof 
is obliged to ſatisfy the injured Party in his damage and colts. 


In England Supplication, Reſtitutio in integrum, & Remedium 
Syndicatùs are unknown. In the Courts of Common Law, the me- 
thod to reverſe a Judgement is either by Writ of Error or Writ of 

| falſe Judgement, or by Appeal to the Quarter Seffions exainf an Order 
of a Fuſtice of the Peace. In our Courts of Equity, Civil or Canon Law, 
the uſual way of reverſing @ Sentence is by Appeal. 


A Review is a Petition to the ſame Judge to re-hear the Cauſe, 
and to rectify the Sentence if he ſhall ſee any reaſon for it. 


But this is not allow'd either by the Civil or Canon Law, being 
introduced by particular Conſtitutions. Gail. Lib. 1. Obſ. 153. Ia En- 
gland this Fractice is uſed in the Chancery or Courts of Equity. 


Of Execution X. Execution of the Sentence is a Judicial act, by which the Per- 
of the sen. ſon condemned by the Sentence, is forc'd to ſurrender to the con- 
i C. 7. 53. t. t. quering Litigant the thing adjudged by that Sentence. | 
„P. 42. 1. This Execution may be either by an Action upon the * Judgement 
6.3- or Sentence, or by the Office of the Judge who gave the Sentence. 

P. 6. 1. 68. u If the Execution is upon a rea Action, the thing ſued for is either 
» 42.4.1. taken away by force and a military Execution, or the Perſon (on 
©7-53-3- Whole behalf the Execution is made) is put into poſſeſſion. » If the 

53. . Execution is upon a perſonal Action for the 71 of a Debt or 

Damage, it is made by Diitreſs, or by taking Goods to the value, 

r the Perſon into poſſeſſion of all the Eſtate to pay him- 
elt. 90 | | 
Upon an Execution on the Goods in a Perſonal Action for Debt 
or Damages, this order is to be obſerv d. Firſt, the moveable Goods 
10.8.7 may be taken, 4excepting Tools of Husbandry, Oxen of the Plow, 
743, the Qlathes and Bedding of a Debtor, or the negeſſary Tools of 
Auth. Agricul. W orkmen, Gc. if the Execution may be ſatisfied ſome other way. 
tors After theſe, the immoyeable Eſtate may be ſeized and the Dedrs ; 
; & but laſt of all the Perſon of the Debtor is to be * impriſon'd. 


*C. 7.71. * Theſe Executiqns cannot be ſtopp'd by putting in Bail or Securi-. 
*D. 42.1. ty: unleſs upon ſome extraordinary reaſons, for that allowance would 
create 


8 . = 


Chap. 3. Imperial or Civil Liv. 


1 2 — — 


create a new Action. Vet if the Execution is contrary to this me- 
thod, it is valid till Complaint is made; for the Law does not ſay 
that the Act ſhall be null and void, tho' it directed the Officer 
to obſerve ſuch Order. Neither hath the Exchequer any Obligation 
to obſerve this Order. » For the Perſon of the 


committed to cuſtody without a previous Execution on his Goods. 


What if the Officer not obſerve his Commiſſion and 2 R 
wC.12. 61.5. 
C. 6. 8. 8. 


2 may be reſiſted by force, *and is liable to proſecution 
But when the Debtor is impriſoned „if he yields up all his E-7 C 7. 71. 1. 

ſlate into the Hands of his Creditors to be ſold by Auction, his Body 

ought to be diſcharged from Chains, from Impriſonment, from Ser- 


vitude, or from Working for the advantage of the Creditors, as was 
formerly practiſed. TY | 


By the Law of the twelve Tables the Creditors might cut in pieces, 
and divide the Body of the Debtor; a Law that was intended rather 
to frighten Men from Prodigality than to be put in uſe. Gellius 
Lib. 20. cap. 1. Bat as others confecture, the cutting and dividing his 
Eſtate was only deſign d by it. Vide the Engliſh Statutes of Bank. 
rupts.13 Eliz. 7. 1 Jac. 15. 21 Jac. 19. 13 & 14 Car. 2. cap. 24. 4&5 
Ann. 17. 5 Ann. 22. 5. Georg. ch— © © | 2p 


However, the preſent Laws do not give the benefit of Ceſſon to 
Knaviſh or Prodigal Bantrupts, but only to thoſe who have been 
ruin'd by Fire, Shipwreck, or other inevitable Misfortunes. * And if* Nov. 135. 
thoſe will ſear that they are not able to pay their Creditors, they ſhall 
be ſuffered to Trade on without yielding up to their Creditors thoſe 
Goods which are in their poſſeſſion. And if all the Goods are able D. 42. 3. 6. 
to diſcharge the Debts, yet the Debtor muſt be allow'd enough to 


maintain and —_— him. b This allowance ought eſpecially to be“ D 42-1. 17. 


made between Parents and Children, Husband and Wife, between ©;/* 
the Giver and the Reciever, and * between Partners. ak 


The Oath before. ment ion d is not allow'd at this day. In Germany, 
France, and Spain, 4 Ceſſion of Goods by Debtors ought to be done 
ſolemnly, and in a Court of Juſtice; and at Lyons ſuch a Debtor ought 
to wear a green Hat. Perez. in C. 7. Tit. 71. num. 2, & rr. Luciani 
Suavi Sylloge Queſtionum, &c. Cent. 4. cap. 28. Covarruv. Lib. 2. c. r. 
But in France @ Ceſſion is wholly denied to Foreigners. Groenw. de 
| Legibus Abrog. in C. 7.71.4. And in England allou d to ng body by 
any general Law; but ſometimes poor Priſoners ars diſtharged by 
particular Acta of Parliament. Tet vide 4& 5 Ann. c. 17, 5 Georg, 
ch—coxcerning Bankrupts. . 


From hence we may collect that by Cæſſion the Debtor is not diſ. C. 5. 13. 1. 
charged, but that the Execution only is . till he arrives 1 
a more plentiful fortune. The deceitful Debtor may be impriſon d ; 8 
for he deſerves that puniſhment for his injuſtiſtſe. 5.42. 22 


tor may be firſt C. 10. 19. 2. 


D. 42. 119.1. 
4D. 42. 1. 16. 


Theſe Ten particulars are the Subſtantial parts of the Order in a . 


vil Cauſe, but there are Accidental parts allo which way happen 
throughout the proceedings, as Wt 


ff, 


— 
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Of Contuma- Tf}, Contumacy, s which is a diſobedience to a competent Judge; 
50. 42. 1. 53. and it is either true or preſum d. K He ehe LON 
B. 42. 1 53. True Contumacy is when after three ſimple Citations, or one per- 
1. emptory Citation, a Man does willingly refuſe to appear. Willingly, 
D. 42.1.53-i for an hindrance by Sickneſs or neceſſary Buſineſs is not to be ac- 
Wt counted a refuſal or diſobedience. } L NC 
Preſum'd Contumacy is when a notice to appear hath been left at 
the Houſe of any Perſon, or when Notice hath been proclaim'd in 
ſome publick place, and it is uncertain whether he hath heard of 
it. | | 
kD. 5.1.73, The k Puniſhment of Contumacy in the Plaintiff for not appearing 
. at the proper time, is that his Citation ſhall be Circumducted, and 
that he ſhall loſe his Proceſs, and pay the Defendant's Coſts. If the 
D. 2. 7. 2. 1. Defendant is Contumacious, he may be fined, or the Plaintiff may 
„ D. 42. 4.5. be put in * poſſeſſion of his Eſtate till he hath recover'd his Debt, 
LS Sc. This is done by Two Decrees. The firſt Order is called the 
„ D. 30 2. u Primum Decretum, where the 838 is given for cuſtody only 
10% do collect the Profits. The ſecond Order is the Secundum Decretum, 
* interpoſed after the firſt, where for continuation. of the Contumacy 
the Plaintiff is made the Rightful Poſſeſſor till the Debt, -&c. is — 
o P. 49. 1. Or the Defendant may be barr'd from an ? Appeal till he ſub- 
FT" mits; or he may be impriſon'd; or if he will not anſwer after appea- 
PC. 2.59. 2. rance, the Libel againſt him may be taken p pro confeſo; or he may 
7-7. «. zo loſe the benefit of the Law, and not be 4 heard in any other Cauſe; 
or the Judge may ſequeſter his Eſtate, and inhibit his Tenants from 
paying any Rent to him. 2 
rD. 11. 1.11. In Criminal Cauſes a contumacious refuſal to anſwer, ſhall be ta- 
* ken for a Confeſſion of the Crime. 


Tho by Modern practice ſuch Perſons are put upon the Rack. Ma- 
rantæ Spec. Aur. de. Contumacia, num. 29. | 

By the Engliſh Laws the Criminal that flands mute in Miſpriſion 
of Treaſon and Felony, ſhall ſuffer the Puniſhment call d Peine fort & 
dure; which ſee 2 Inſtit. 177. Welt. 1. cap. 12. | 


Appointment 2, * An appointment of a Proctor to appear for the Plaintiff or De- 
2. . 40. fendant, for it is lawful for every Litigant to be heard by a Proctor 


if he pleaſes. 
Vide Antea Of Prodfors pag. 300. 


Exceptions. | | 8 
14 13 3. An © Exception or Plea which is a bar to the Action. 
aft; , It is either Dilatory or Peremptory. 

1. Dilatory Exceptions bar the Actions for a time. As an Excep- 
tion of a promiſe not to ſue for a Debt till ſuch a time; or they are 
made againſt the Judge and his Juriſdiction; or it is a refuſal of him 

as ſuſpefFed of Partiality; or againſt a Proctor that he has no Autho- 


34 or Warrant to ſue; or that a Guardian was never choſen to that 
Otfice; or that the Minor ſues without his Guardian; or againſt the 


3 | Libel, | 


t Cui damus attiones, eidem & Exceptionem competere multo magis quis dixerit, D. 50. 17. 
156. 1. 


7 


— 1 


9 


Chap. 3. Imperial or Civil Law. 
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Libel, that it is obſcure and inconcludent. » Dilatory Exceptions C. 8. 36.14. 


are to be propoſed regularly before Suit is conteſted or Hue join d. 


In our Common Law Dilatory Exceptions are call Pleas in A- 
batement. TTY PITT IV | 12 


2. * Peremptory d are thoſe that bear and exclude the D. A. 1. 3. 
Action for ever. As a Plea of Force and Fear, of Error or Deceit, 
or of a Payment and a Releaſe, a former 2 and Recovery, 
= ! Peremptory Exceptions may be pleaded at any time before” C. 8. 36. s: 
ntence. | N b 0b 3 
4. A 1. which is an Anſwer of the Plaintiff to the Ex- Replication. 
ception or Pl 


5. * Satiſdation is neceſſary that Sentences may have their due ef. 3 ien. 
fect. It is nothing elſe but a ſecurity or Caution given to each Liti- I. ,. 11. z, 
gant to the other, viz. On the behalf of the Plaintiff, that he will 3,4. 
proſecute his Suit and pay the Colts and Expences if he is caſt; and d 37 _ 
the Defendant give ſecurity that he will continue in Court till Sen- C. 1. 3. auth. 
rence, and not depart without leave. This caution is either Fide- Generaliter. 
Juſſory, which is properly call'd Satz/4ation, and ought to be given 
in all Suits; unleſs the Judge indulges ſome Perſons upon ſpecial rea - 
ſons to give caution by Pledge, or by Oath, or by bare Promiſe; eſ- 
pecially where the Perſon poſſeſſes a real and immoveable Eſtate 
Within the Juriſdiction, SIE 


Vide antea Of Proffors. pag. 300. N | 1 
Iie is uſually enquired at this place whether he that it Bail in the 

firft Action muſt continue Bail through all Appeals. The Doctors are 
very much divided upon it, and the beſt of them direct that the courſe 
of the Court ought to be the Rule: But according to my beſt enquiry 

think the Sati/dation (Judicio ſiſti) to continue in the Court, &c. 
amd (Judicatum ſolvi) 50 the condemnation is almoſt out of uſe in 
other Nations. Ia ite place Foreigners are to appoint an Houſe with- 
in the juriſdiftion, where they may be ſummon'd and cited. Groenw. 
de Legibus Abrog. in Inſtit. 11, f perhaps the ſtrit? obſervance of 
Satiſdation according to the Civil Law may not be inconvenient in 
limited and narrow juri ſdictions. + oh 

By the Laws of England the Plaintiff” does not give any Bail for 
the Coſts; which is an encouragement to vexatious Actions; unleſs it 
be upon a Writ of Error. 3 Jac. 1 cap. 8. | 


6. 4 Reconvention or Mutua petitio, is another Action (or croſs Reconvention. 
Bill) brought by the Defendant againſt the Plaintiff before the ſame * © 7-45: 144 
Judge, either by way of compenſation or particular reconven- 


t10N, | | c 


It is Proper and Improper. | 
Proper, where both the Cauſes proceed orderly by the ſame ſteps 
to a Sentence. | 
Improper, where that equality of proceedings is not obſerv'd. 
Both the Cauſes may be determin'd by one and the fame Sen- 
tence - | 
7. © Intervention is the claim of a third Perſon between the Liti- Intervention, 
gants for his Intereſt and Title by Ig. nk, chats 
0 oo 8. f Laudation * 


/ 


Plea of the Defendant. * Upon this there' may be Dupli-* D. 4. 1. 
cation, Triplication, Quadruplication; but regularly no farther. D. 44.1. 2 


= » Su 


—— — : „ * 
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Laudation. N. f Lendurion'is when one is ſued in a rea Action, and the B- 
3 fendant dees ¶ Taudure ſaum aut hu dmuniate the Suit, and: 
D.19.1. 6.5. vonch to warranty the Perſon from whom he. derived the Title, 
that he may have recovery r over againſt him, if the Title 
D. 46. 1. fails, s or is evicted by reaſon of his departure, or going out of the 
139. Court. | | | | 
Nominatio authoxis, a nomination of the Perſon that has the Titles, 
differs ſomething, from Landat ion; for this has the File in bis own, 
Name, but he that amtes the Proprietor claims Title under ſome 
other Perſon as Tenant, Ge. And if the Defendant ſhould pretend 
to defend the Title himſelf and is caſt, it ought not te prejudice the 
Title of the true Proprietos. | | 
Of Tranſ- 9. * Tranſattion is à Concord or Agreement of an. uncertain, and 
ation. doubtful Suit, both Litigants yielding up part of their pretences on 
»D: 2-15 each ſide; the caſe muſt be daubtful, and ſomething, muſt be giver 
C.2.4.38. or done. If the matter is certam in its nature, a I ranſaction u 
0. 2. 4 16. it is null and void. It is of that force that the Suit cannot —— 
& 19. & 29. Wards be reuived upon any pretence of finding out new Prooſs or 
C. 2. 4. 20. Inſtruments; unleſs it was occalion'd by deceit or farce; & fox a 
C. 2.4.39. Tranſaction, and a Sentence are of equal validity. In the Contract 
Ds ut facias one Party may recede; but in a Trau ſaction he can- 
not. | 8 
= D.3. 2.5 le that yes Money that his Accufer ſhould dei from his pro- 
224.18. ſecution in Caſes that are not Capital, is eſteem'd guilty ; but not if 
the Suit is fairly agreed. I 
A Compro- 10. * Compromiſſum, (a 2 to refer to Arbitration) oſten hap- 
miſe. Penis in the progreſs of a Suit; the Parties thinking it more ſaf ro 
| refer the matter to the determination of Friends than to venture a 
Trial at Law- 
3 There is an Arbitrator and an Arbiter. | 
„D. 1.2.76. An o Arbitrator is pojory a Reconciler or Moderator according 
eum ſeqq to Equity and Truth. ? And if his Opinion is unjuſt it ought to be 
2 %% ſet right; as if in a Contract of letting to hire and hiring work, it is 
agreed that the work ſhall be according to the diſcretion of him that 
letteth it to hire; the Law will reduce his determination to the diſ- 
cretion of a juſt and good Man. So if a Freeman promiſes that he 
will do as much work as his Patron ſhall direct; the determination 
of the Patron ſhall be valid no farther than it is reaſonable. 
. 4. 8, 1An Arbiter is 1. » yu two — at the — do Com- 
27. 2. omittere) promiſe together under a penalty or without a penalty, 
8 ſtand 1 tis award or determination. 'The Sentence of this Pe- 
»D.4.8. 3. 1. ſon is to be obey'd whether juſt or unjuſt, * unleſs you can prove 
Corruption; for the choice of the Perſon was by your own act, if 
he wanted ſufficient Knowledge. | e 
It may be known whether one is appointed Arbitrator or Arbiter 
by the form and terms of the Compromiſe or Submiſſion. 


: De 8. 17. »It is adviſable to nominate an odd number of Arbiters, that there 


D. 4. 8. 27. 3. may 


K n * . 1 * 


— „ — ; I 


r , hd 


„ 


" Intelligitur Confiteri Crimen, qui paſciſcitur. D. 3. 2. 5. ” 
* Generaliter probandum ft, abicqung, in dont fidei Fudigtis confertur is Arbitrium Domi- 
ni vel Procuratoris ejus Conditia, pro beni viri Arbitrio hoc habexdum . D. 50. 17. 


a2, I. 
Recde Verbum pro viri beni arditris eft, D. 30.16. 73. 


2 


— 


„ 


—_— 


EC e "A 22 


de 
ae . t9.de MEA th pe e 


S 
may her a. - par 
diſlent; if one is 


ſpecial power. 


By the Canon Law if one ts hows and will not appear upon notice 
the reſt may 5 c. 2. Be Arbitris ig 6. 


* ara. is 10 Ne and wer cannot agrees. hae eh affirm. that the 
udge may f orcs, am. to 5 e an Umpire. an there is one or 
10 Avbiters choſen, the Law will force them to make their award 
after ĩhey have undertaken the Oſſice; unleſs it is in (Criminal Cauſes D. 4.8 32. 
or upon a popular Action. 6, 7,8 


This * Compromiſſiom may be either 2 or Sperial, » with a 3 


Penalty or wie. ** x F155 [ eq to, n It. 2. 
he a e 24 wil fe he bees: 


tor. the perfo rwance - C. 2. 56. 5. 

ol is. when chete t the he Pages wil will pay * 
the Comtreverly — 00 * 806 ItF,, and may. be determin'd Ju- 
un. 

Avi the Canon Rau hes cane he drbiters. ( Benden, 72 
men, Excoamunicate P "Nob 2 hen of the Su- 
Parionrs, a Layman in 4 17. ©, FCG a man 1s gon 
ed with him, or exc 5. or os rity Fam the 7 oft, 


&. v. Lancet. Inſt. N 
„S concelning 58 £8 E Alen — Matri 


2 


Extraordinary. 2 — 2255 1 5 5709 (whereby the 
Church mg be « Prejudice) * 6 200% 
ought te be decide e 195 Libes * 


Tit. De ne 


This paweer af the Arbijex | is r nd if he hath not judged © 2.56. 
within the Day appainted: Lor if one of the Parties will 2h the. D. 4.8. 32 
Penalty of the ſubmiſſion; or it may be ended by Trax/afion; or 8. 

by by Deſkrudlion and loſs of th thing ip Controyerſy ; or 7 the Death 
of ene of the Arbiters if there are many; or of one of the Parties 
in the Compromiſe; unleſs the Heirs are expreſly ded; 80 * for then · p. 4 8.25. 


the Heir may pracecd in the place of the Perſon de 


Is the * 


dy of f Naples and 15 the Kindred th the fourth 
Dogres, — 
fue = other at 


od to accept of rbiter, aud F475 7 * ted to 
ide : nen 
Statute concerning Arhitration. 9 & 10 W. 3. c. 15. 


— Jah. Arnono Di n. 98. 
11. There mg 1 be alſo Commiſſions to examine Witneſſes. And Commilions 
12. A Judicial Segueſtrat ion. | | Sequeſtration. 


| See before, Of a Depoſitum gg. 217. 


13. There may be alſo the ſeveral ſorts of Judiciary Oaths aboye- Oaths. 
mention'd pag. 313. 

Theſe are the Accidents! parts in à Cjvit Proceſs, and which 
often happen in a C#v4/ Cauſe, but none of them are of — 
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neceſſity. I ſhall now run over as li 
thod and order in Cauſes Criminal. 
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ghtly, and in general the me- 
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n 
Of the Form and Manner of the Proceedings in Criminal Cau- 
ſes. And therein of Inquiſition, Denunciation, Accuſation, 


Impriſonment, the Oath of Purgation, the Torture or Rack, 
laſtly of Puniſhments. | 


Riminal Cauſes agree in the ſubſtantial parts with Civil Cauſes. 

In both a Citation, Libel, or Articles are exhibited, Suit con- 

teſted, Proofs receiv'd by Confeſſion, Preſumptions, Witneſſes and 
Inſtruments; there is alſo a Concluſion in the Cauſe, a Sentence, an 
Appeal and Execution awarded upon it. It alſo admits of ſame. of 
the Accidental parts of it, as 82 the aſſiſtance of Advocates 
and Proctors, Exceptions, Replication, Sati ſdation, Tranſattion, &c. 

Criminal and Civil Cauſes d:f/er, becauſe Criminal and Publick 
Cauſes begin by Inquiſition, Denunciat ion or Accuſation, and are in- 
ſtituted for publick Example without any gain to the Proſecutor. 
But Civil and Private Cauſes begin by Action, and tend to recover 
a * right. . | 

n Crimes that are Capital or not Capital, the Proceſs is by Inqui- 
ſition, Denunciation, Accuſation, Impriſonment, the Oath of Purga- 
tion, the Rack or Queſtion; and the Execution of the Sentence is by 
Puniſhments. | Rn | 

Of Inquiſition, I. b Inquiſition is an Act of the Judge making enquiry by virtue 

* 9. 2.7. either of his Office in general, or upon common Fame ariſing from 

credible Perſons; or at the private Denunciat ion of his Officers or 
others againſt a particular Perſon. - F 

It appears then that Inquzi/ition is either General or Particular. 

<D. 1.18.13. 1. General, when the enquiry is made F ſuch Crimes have been 
committed. | . 

2. Particular, when the Inquiſition ſuppoſes the Crime commit- 
ted, but asks the queſtion by whom ſuch a Crime was committed, 
as upon a Murther. For if it does not appear that a Murther is com- 
mitted, ſuch enquiry is abſurd. Nay, the Confeſſion of a pretended 
Murther ought not to be believ'd if the Body cannot be found. | 

4D.48.10.7. The Inquiſition ought to ſpecify “ Circumſtances of the Crime; 
as the Place, Time, the Perſons with, or againſt whom, Sc. Other- 
wiſe the Inquiſition is void, becauſe an uncertain Inquiſition would 
take a way all poſlibility of defence. 

*Cx.4% 1 © Magitltrates were order'd to continue fifty Days in the ſame Pro- 
vince after they had laid down their Offices, to attend and yo | 
if any would complain againit them of Male- Adminiſtration ; which 
kept the moſt powerful in awe: "af 


This Inquiſition is out of uſe every where except in Spain; where 
there is ſomething of this nature. For often Perquiſidores are ſens 
by Commiſſion into the Provinces to enquire into the Behaviour 70 Ma- 

giſirates 


Chap. 4. Imperial or Civil Law. MIO IY 75 } 


. and Judges. and to tranſmit the Inquiſtion to the Superiour 
ouncil. Perez. preleR. in C. 12. 14. nam. 7. 


II. Denunciation or De lation is a Judicial Complaint to the Judges 
of a Crime committed. : | 
Here the Informer was bound to ia ſeribe his name as hereafter in Denunciation, 
Aeeuſations, nor mult he proſecute the Suit otherwiſe than as a Wit- C 9: * 7. 
neſs. It may be on a puclick account, or for a private intereſt. 


The Canon Law addeth Denuntiation Evangelical, Canonical and 
Regular. 1. Ir is call d Evangelical, —_— it hath a foundation in 
the Goſpel, and proceeds from Charity to a Sinner. Matth. chap. xviii. 
Luke xvii. where the Complaint made to the Church hath given an 
occaſion to transfer it to the Eccleſiaſtical Judge, 2. Canonical, be- 
cauſe it was introduced by the Canons; thus when one hath an inter- 
eft he may complain againſt his Prieſt, or when one having no intereſt 
objetts againſt a Marriage by reaſon of an impediment of Conſanguinity, 
&c. z. Regular, which is a Denunciation made according to the Sta- 
tut es of religious and regular Societies, where the proceedings are 
without the . — ty of Judicature, and without _—_ Vide Ma- 
rant? 45% Aureum pag. 236. num. 4. Sc. Villegut Practica Canoni- 
Denuntiatione Regulari. 


ca, Sc. 


III. Accu ſation is a ſolemn Complaint of a Crime to a Judge, in Accufation. 
order to publick Puniſhment s where the Accuſer (not a Proctor) : C. g. 2. 16. 
offers a Libel of Iaſcription, in which the Crime, the Perſon, the 5 73 . 
Place, the Time, and all other Circumſtances are contain d. This © 7 

Libel the Accuſer doth ſubſcribe and oblige himſelf to pay Coſts, and 
ſuffer the ſame Puniſhment which he defign'd for the Perſon accuſed 
if he fails in his Proof, or is guilty of Calamny. 


So it is by the Canon Law. c. quiſquam 2. qu. 8. &c. | 
And if the Perſon accuſed is thrown into Irons, the Accuſer alſo 
mult continue in cuſtody until the Trial is over. 


| This was inſtituted that Men might not raſhly draw others into dan- 
ger of their Lives. But becauſe experience ſhew'd that theſe ſtrict 
proceedings on the part of the Accuſer gave encouragement to many 
Villanies, theſe Solemnities are almoſt grown obſolete. Sed v. Jul. Cla- 
rum pract. Crim. 130. and the Proſecutions now are uſually managed 
7 the Advocates general, and Profors of the Exchequer. Groenw. 
e Legibus Abrog. in C. g. 1. ; | 
In England all Criminal Cauſes by way of Indictments are carried 
on in the name of the King, and no Expences or Coſts are to be reco- 
vered againſt him. But when the Proceſs is by Information, the In- 
former may be order d to pay the Coſts to the Defendant. 4 & 5 W. 
& M. c. 18. | | 


Some are * prohibited to accuſe, as Women, (becauſe of the re- *D. 48. 2. 8, 
vengeful nature of the _ Pupils, Soldiers in pay that —_—— . 
not be abſent from Service, Infamous Perſons, Thoſe that are bribed, 

Perjured Perſons, Thoſe that are indigent and poor, for there is a 


P p pP Juſt 


— . 1 11 


K IV. 


i D. 48. 4. 7. juſt fear of Corruption, a partner in the Crime, D. But all of them 

* 5 +. 2 11, are admitted to proſecute in Treaſon, Sc. and & eſpecially where 
they have an Intereſt. 

„e 9. 22. 5. | Children are prohibited to accuſe thair Parents, ® Freemen their 

„ C. 9. 1. 20. Patrons, a Brother his Brother, c. in a Capital Crime; for ſuch 


21. 


3 Proſecutions are odious and unnatural. But I mult alway except the 

= 74. - 7 _ of T'teaſon; for the Safety of the Commonwealth is to be pre- 
ferr'd before the Life of a Parent or Brother. | 

„ p. 48. 2.12. ®* Some are prohibited to be accuſed, as Magiſtrates or Embaſſadors 

C. 9. 2. 6. who are abſent on the Affairs of the Commonwealth; p neither can 
zny other Perſon that is 2% ut be tried in a capital Crime. 


——— oc 


T Cuſtom hath introduced a contrary practice, eſpecially through- 
out Italy; Jul. Clarus. $ Fin. Queſt. 44. num. 3. I England that Cu- 
ſlom does not prevail, otherwiſe than by Proceſs of Quttawry. 


Neither can an Accuſation be admitted againſt a Perfon deceaſed, 
0. 9. 8.6. 4 unleſs in Treaſon. * 


This is not practiſed in England. 


D. 48.2.7 2. If the Criminal is once acquitted, he ought not to be tried again 
* D. 47.1. 2. for the ſame Crime; and if from the ſame Fact different Crimes do 
v. 2. ariſe, the Criminal may be tried upon every branch; as upon Rob- 
bery and Murther, if one is acquitted of the Murther, he may be 
tried for the Robbery. - But if the Crimes are committed at the fame 
time, and tend directly to one and the ſame end, tho” they are ſeve- 
ral Facts, it will be adviſable to try the Malefactor on that ut 


* 


where the greateſt Puniſhment is inflicted, and to comprehen 
the leſſer Offences under that Puniſhment. 


In England, if one it acquitted upon as Indictment iv Murther, 
Robbery, Rape or Mayhem, he may be proſecuted by Appeal at the 


Suit of 4 Party concern d in the Injury, and ſo tried again for the 


ſame Crime. 1 \nſtit. x87 b. 


Antecatagoria (a croſs Accuſation) is either by way of Exception, 
when one that is accuſed retorts the ſame Crime * the Accuſer, 
or a different Crime rather for bis own Defence than for a publick 

uniſnment. Far the principal deſign is that the Accuſer ſhould 


C. 9. 1. 19. be filenced as an Infamous Perſon. If the accuſed Perſon charges a 


eſſer Crime upon the Accuſer, he mutt be ſtopp'd till he was clear'd 
C. 9. 1. 1. -— Wig but if it is a Crime of a higher Nature, that ſhall be heard 
This ſort of croſs Accuſation was regularly to be prohibited; for 
it was generally the effect of Revenge. 
” C.9. 40. 2. H the Perſon accuſed does not appear within a Year after the 


Citation, his Eſtate is forfeited to the Exchequer; neither can he 


recover it, tho” it appears afterwards that he was innocent. The 


forfeiture of his Eſtate is for his Contumacy, not as a Puniſhment 
tor his Crime, 


Whether a Criminal may be alla d an Advocate and Profior fo 
' | | is 


2 
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Chap. 4. Imperial ar Civil Law. 321 


his Defence. V. Perez. Prælect. in C. 9. 1. nam.” 13. & Matthæum 
de Criminb. Tit. 13. c. 4. & Vide ante Of Advocates and 'of Pro- 
crors. p. 299. 300. ae 


V. The ſeizing and * Hupri ſbnmout of Criminals follows an Inqui- Of Impriſon- 
ſition, Denunciation or Accutation, if he may be found. Sometimes ment. 
the Judge will order him to be ſeized by the Apparitors even ing, 4 
his own Houſe; which cannot be done in Civil Cafes: Impriſon- Nov: 134. 
ment is for Cuſtody not Punithment; for no one ought to be-punifh- 18 Zh 
ed before he is heard. | . a rimpot =” 00 18. 

Such a Criminal as a Murtherer, Tc. may be dregged from the D. 50. 4 

orch upon the ,&, ,, 

Summons of the Clergy; for tho' there ought to be a refuge for mi- D: 48. 40 28. 


for Villains. 


Vide the Engliſh Law ageinft SantIuaries before Of Caſual Ho- 
micide. pag. 279. | 


b ff the Criminal lies in another Province, the Judge may write top. 48. 3. -. 

the Magiſtrate there to ſeize him and ſend him with a Guard; © for © D. 48. 2. 5. 
it is fit he ſhould be puniſhed in that Province where he gave the ill 5 .. 

Example, by committing the Crime. 4 If the Criminal defends him- 1. Od 

ſelf with Arms, the Apparitors may lawfally kill him rather than ſuf. C. 1. 12. 4- 
fer him to make his eſcape, *if they have a Warrant to ſeize and ap- B. 3. 5.7% 7 

prehend him. 2, 

The f Magiſtrate may enquire into the nature of the Crime, or the D. 5% 17. 

Dignity or Health of the Perſon accuſed, and then he may either fD. 48. . „% 

commit the Criminal to Priſon, or ſet a Guard over him, or let him 

go at large upon giving Fidejuſſory caution. 8 As to the Crimes; as D. 48. 3. 3 

diſtinction ought to be made between the greater and the leſs. The 

greater Criminals may deſerve Impriſonment, the leſſer Criminals 

may be bail'd, or be put under a Guard; or the Criminal may be 

kept in cuſtody in the Houfe of the Magiſtrate. 


Zet St. Paul, tho he was accuſed by the Jews of 4a very great Crime, 
was only under a guard of one Soldier in a hired Houſe for two Tears 
at Rome. Acts xxviii. v. 16 & 30, YI nee 


Care ought to be taken that the Priſoner be not miſuſed by a na- C 9. 4. 1. 
ſty Confinement, heavy Irons, or that Money be not extorted from 
him for pretended Kindneffes. . 

i If the Criminal is let out upon Bail, the Accufer may demand iD. . :8. 6. 
that he ſhould enter into the caution de non Offendendo, and the Judge: 
may force the Criminal to give that Security. F 


And by Cuſtom the Fudge may force any one to give that Caution or 
Security for the Peace, J. Clarus Lib. $9 4. f, 3. | 


As to the Perſons accuſed the Sex is to be conſider d. For * a+ Nov. 134. c. 
Woman is not to be put into a common Priſon, or dehver'd to a9. 
Guard of Soldiers upon any account; but either to be let abroad 
upon Bail, or a juratory Caution, or to be kept Priſoner in a Nun- 
nery. 


- IC. 
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C. 9 4.3. nery. And heretofore Conflantine alſo had taken care that Men 
and Women ſhould be impriſon'd in diſtinct and ſeparate Appart- 
ments. 


This is not obſerved in England, or in any other Country. Groenw. 
de Legibus Abrog. in. C. 9. 4. 3. 


„ C. 9.4.6. m The Criminal ought to be brought upon his Trial with all con- 

* venient ſpeed, and within thirty Days, unleſs the Crime is ſuch that 
requires a longer time upon reaſons urg'd by the Priſoner or the Ac- 

n C. 9. 44. 3. cuſer. But then it ought to be finally determin'd within ® zwo Years, 
or elſe the Priſoner ought to be diſmiſſed. 


By the Statute Law of England, Perſons committed for Treaſon 
or Felony, upon Petition im open Court, the firſt Week of the Term, 
or the Day of the Seſſions, &c. to be brought to Trial (if not indicted 
the next Term of Seſſions after ſuch commitment) ſhall upon motion 
the laſt Day of ſuch Term or Seſſions be let out to Bail, unleſs it ap- 
pear upon Oath that the King's Witneſſes could not be ready that Term 
or Seſſions. And if ſuch Perſons are not indicted and tried the ſecond 
Term or Seſſions after Commitment, they ſhall be diſtharged. 31 Car. 
2. CAP. 2. | 

* of the Engliſh Statutes the Rights of Perſons in Priſon 
are ſaved to them, upon the ſame reaſon as to Infants, Feme Coverts, 
Idiots, Madmen, or to thoſe that are beyond Sea. 


The Oath of VI. Amongſt the proofs in a Criminal Cauſe the o Oath of Purga- 

CES tion is peculiar to it. It is adminiſtred where the Defendant is ſuſpe- 

C. 7. 2 cted to be guilty; who (if he ſwears that he is innocent, and pro- 

Auth. novo ju- duces honeſt Men for his Compurgators) ought to be diſcharged. 

If he cannot bring ſuch Compurgators to ſwear that _y alſo believe: 
r 


him innocent, he is to be eſteem'd as convicted of the Crime. 


Some imagine this Oath was the invention of the Canon Law, but 
it is grounded on the Civil Law; and it is uſ*d in the Temporal Courts, 
in Flanders, and in other places. J. Clarus L. fin. quæſt. 63. n. 5. & 6. 
The Oaths which may be made uſe of in a Civil Cauſe, cannot be pro- 
per ow to theſe proceedings, except the Oath of Truth. Vide an- 
te Of Oaths. pag. 313. 

By the Statute Law of England, it ſhall not be lawful for any Ec- 
cleſiaſtical Judge to tender any Oath, whereby any Perſon may be com- 
pelled to confeſs, or accuſe or purge himſelf of any Criminal Matter, 
whereby he may be liable to cenſure or puniſhment. 13 Car. 2. 
cap. 12. £7 1 | 


Of the Rack VII. The Rack or Queſtion alſo is ſometimes applied upon an Accuſa- 
or Torture. tion of a great Crime; for it would be abſurd to uſe the Rack or Tor- 
C. 9.18 7. ture where the Crime is only finable. Y The Rack is an Engine, on 
which the Criminal is laid, having his Joints and Bones diſtended ; ſome- 
times applying hot Plates of Iron to his Body, and gnawing his Fleſh 
with hot Pinchers to extort a Confeſſion. This uſage was the ef- 
fect of tenderneſs to the lives of Men, becauſe the Romans would 
not endure that any one ſhould die upon the Evidence of one Wit- 
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neſs; and therefore contriv'd this method, that Innocence ſhould 
3 by an obſtinate denial, or Guilt by a plain confeſſion. ' 
The Perſons who may be examin'd in this manner, are either 4 Ju- D. 22. f. 21. 
famous Perſons, tho' they are only Witneſſes, or mean Perſons of: 
ſome Reputation, and then only when they are accuſed, or contradict . 
themſelves when Witneſſes, or endeavour to conceal their Evidence. Vo 
But the Nobles or Perſons of high Rank are not to be put to C. 9. 47. 8. 
the Rack, unleſs when they are Criminals, and only in the caſe of ; © -& 16. 
Treaſon, or ſome Crime of the higheſt nature. Nor Women with ep 
Child; for the Infant in the Womb is not a Criminal, nor a Child 3: 
under fourteen, v nor old impotent Perſons, nor ax Bondman againit | 2: #* '*: 
his Maſter, unleſs upon extraordinary reaſons; for every Bondman » b. 29. f. x. 
is reputed an Enemy to him under whoſe Power and Correction he 7 
is to continue. * 

Sufficient Cauſes of condemnation to the Rack are one Witneſs,” D. 48. 18. 1. 
pregnant Circumſtances and Preſumptions, or extrajudicial Confeſ- 2 * 
ſion * by two Witneſſes, Sc. For the Law expreſly forbids 
the firſt enquiry to be made by Torture. | 

The Judge mult not ſuggeſt a Confeſſion, but let him put the que- 
ſtion generally; * as who were your Accomplices? Not thus, Is Tj-xD.48. 18.1. 
tius a Conſpirator? * 

Crimes of the higbheſt nature are Treaſon, Murther, Adultery, 

Inceſt, Rape, Sacrilege, Coining, &c. 

The Rack ought not to be 1 and extended to loſs of Life *D. 48. 18. 7. 
or Limb. b If the Judge is ſo cruel, he may be puniſhed with Death; '* 3 #1 
or if the Criminal lives with Baniſhmenr. | dD.48. 8. 1. 

The Credit which is to be given to < Confeſſions on the Rack is very: 
uncertain. But if other Arguments and Circumſtances concur, ſuc E * 
Confeſſions ought to be believed, if the Criminal perſeveres in them 
tuenty four Hours after he is releaſed from the Pain. If he recants 4 p. 48. 18. 
his Confeſſion, he may be tortur'd a ſecond time; and if he re- 46. 
cants the ſecond Confeſſion too, he may be tortur'd a third time; 
and then if he recants the third Confeſſion, he ought to be abſolved. 

So if the Criminal denies abſolutely with conſtancy upon the third 
que ſlion that he is guilty, he ought to he diſcharged from that Inſtance 
or Accuſation. 


* 


But if be it convicted by proof, it is cuſiomary in France, and ql- 
moſt every where beyond Sea at this day, to put the Criminal upon the 
Rack, that he mty own the Crime, for the Reputation and 22 of 
the proceedings, and to take away the liberty of Appeal. However, 
F he reſolutely denies it, he muſt be executed. Perez. Prælectiones in 
Cod. 9. Tit. 41. num. 3. & 30. 

After all, it is very much debated whether the Rack or Torture is 
lawful (as it is now uſed) according to the Laws of Equity and Rea- 
ſon. Thoſe that defend this Practice, urge 1*, That tho no one ought 
to be condemned without proof, yet i one is juſtly ſuſpected, he ought 
not to be diſcharged. 24y, It keeps wicked Men in awe. 3%, Ft. 
Paul was order'd to be ſtourged by the chief Captain and examin'd, 
and he did not complain that That ſort of Puniſhment was unjuſt, but 
inſiſted only that he was a Roman. Acts xxii 25. 4, Before a Man 
is brought to the ' Rack by the Roman Law, the Offence was to be 
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E D. 7. 65. 2. 


fD. 50. 16. 


made out with ſuch Evidences as would take awey bis Life in other 
Countries if the Crime 1085 Capital. | 

On the other Hand it is objeffed; 1®, That it i. contrary to natu- 
ral Equity that any Man ſhould be punijhed before be is found guidey. 
2dy, That the Torture does mot directiy tend to diſcouer Truth; for 
oftentimes Men do confeſs falſe things againſt themſebyes, that they 
may dye and get rid of a Miſerable Life. za, Some by flrength of Na- 
ture and Cuſtom will endure the k& with contempt. 4%, Some 
have charged innocent Per ſons oui 75 revenge. , Execationer, 
not the Fudge, often determines the degree of Torment as the Crimi- 
nal can pay him. oy, There is no proof of its lawfulneſs in Holy 
Writ. The Woman that was to drink the Waters of Jealouſy was 
puniſhed, if ſhe was guilty, but not examined. Num. 5. 11. cum 
ſeqq. St. Paul had acted imprudently to diſpute the reaſonableneſs of @ 
Law with the Captain, who was only in a Minilterial Office to exe- 
cute, and who had no Power to repeal it. 

There is a third Opinion which takes the middle way, and deter- 
mines it only to be equitable in the caſe of High-Treaſon, P wad the di 
covery of Accomplices; and that the publick ſafety of Government 
ſeems to compenſate for the hardſhip of it. 

In England there were ſeveral Ordeal Laws to find out the Truth 
where proof was wanting, as by Fire, by Water, and by Combat; but 
they are aboliſhed or diſuſed: The Rack, Torture, or Queſtion is un- 
known in our Laws. Forteſcue de Laud. Leg. Angliz. cap. 22. 


VIII. After a condemnatory Sentence there muſt be Execution, 
which is Puniſhment. * Appeals are omitted by the Civil Law in 
ſome criminal Caſes, yet allow'd in others. 


Sr. Paul appeal d unto Ceſar. Acts xxv. 9. But in England, end 
in our Neighbouring Nations they are out of uſe. Gail. de Pace Pub. 
20. num. 36. 


f Puniſhment is a correction for a Crime committed, or an Evil 
which one ſuffers for the Evil which he hath done. If a Man is re- 
moved from an Office, or not preferr'd to it, he is not puniſhed, if 
he could be removed or hinder'd arbitrarily whether he committed 
a Fault or no; for he is left in the ſame State and Condition as he 
was before. Puniſhment hath its original from conſent, but not di- 
rectly. For when Men conſent to be govern'd in Society for their 
mutual Benefit, the magiſtrate has Power to make Laws, and to 
niſh any Delinquent even with Death; tho' he never intended that 
his conſent ſhould turn to his own Deſtruction. * Yet this Power is 
more clearly accounted for by confidering that Magiſtracy is of Di. 
vine Appointment. 

* — are appointed for Reformation, Example and Satif 
iom 


They are either Capital or mot Capital 


f Pena eft Noxæ vindicca. D. 50. 16. 131, 
Dominus Membrorum ſuorum nemo videtur. D. 9.3. 11. 


——— 2 - 


. ** . | : 4 
Chap. 4. Imperial oV Civil Law. 1 
— J ak 69 Gamer! ET INE T2 
t. 8 Capital Puniſhment is either a Natural of a Civil Heath. Ar D ;o. 16. 
Civil Death is by loſs of Freedom or by Benimmegt. 54 But proper. $37, _.. . 
ly ſpeaking a Natural Death is the only Capital Puniſhment. And 
therefore to take off all Ambiguity, when luch Death is intended, 
the Sentence mult be, that he ſuffer Capital Puniſhment; / thut he 
dye. In a large ſiguification Capital puniſhment is 5 fg 
i*, Death, which anciently was not a puniſhment; for then the 
higheſt Crimes were chaſtifed only by the Aquz & #1914 Interaictio, 
which did almoſt amouat to it. But afterwards Criminals were con- 
demn'd to be torn by i wild Beaſts, or to the k Fur, through which D. 48. 19. 
the Criminal's neck was thruſt, and then he was whipp'd to Death; u Bg. 
or he was condemned to the Cro/5, or to be ſewed in a ' Sack alive 28. * 
and thrown into the Sea, as in the Crime of Parricide, or to be J + 18. 6. 
— headlong from the Tarpeian Rock, or to be burnt a- 
ve. Ec. 


But the Capital Panifhments at this day are 27 or Hlang- 
ing, cutting off the Head, or breaking upon the Wheel, &c. 


m When any Perſon is to be executed, his wearing Cloaths, and =p. 48. 20. 6: 
the Money in his Pocket (if it does not exceed five Crowns) may 
be diſtributed amongſt the Soldiers, or ro ſome other publick Bene- 
faction; but theſe ought not to be ſeized by the Jaylor or Executioner. 


From hence we may gueſ7 that according to Cuſtom the Soldiers had 
leave to divide our Saviour's Garments among ft themſelves. . 
Atſter the Execution is over, the Body of the Criminal is not to 

be n buried, unleſs by a Licenſe from the Prince; which may be gi- D. 48. 24. :; 
ven to the Kindred, or any other who will ask it. | 


So Joſeph of Arimathæa begg'd the Body of our Saviour tho he was 
not kin to him. 


* Sometimes the Prince will not grant it, but hath ordered the Bo. p.48. 1 
dy to be erected on a Gibbet to the Terror of others. Sometimes 28. :5. 
be hath granted the Body to Phyſicians to be anatomized and dif. ! P +7: '* 
ſeed, Se. ; : 

24, Damnatio in metallum, which is a condemnation to dig in the 
Mines, or to do ſome other publick Work; which kind of Puniſh- 
ment hath been much approved. 

4 There is a difference betweena Condemmation itt Metallum and D. 48. ug. 
in Opus Metalli. The firſt loaded the Criminal with heavy Chains, + 
but this other with lighrer. h 
By a © Novel Conſtitution no Man ſhall lofe his Freedom by this: Nov. 22. c. 8. 
ment, which before that time was loſt. | | 


The Condemnation to the Galleys ſucceeded in the place of it, [0 
that 4 Condemnation to the Mines is difaſed. J. Clarus 332. Pract. 


Crim. 
| 30%, De por. 
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s Appellatio Capitalis, Mortis vel Amiſſionis Civitatis, intelligenda ci. D. 50, 16, r03. 


N 
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P. 48.19.2. za, Deportation, or perpetual Baniſhment into an Iſland, which 
5 ſucceeded the Iaterdiction of Fire and Water. It is call'd Deporta- 
tion, becauſe the Criminal is as it were carried from the rights which 
D. 48. 19. he had in his native Country. For he loſes the Birthright of a Ci- 


* tizen, his paternal Power, his Eſtate, his right of Succeſſion, and all 
other rights which are not given by the Law of Nations. | 


This Puniſhment is not * at this day, as to all its attending 
forfeitures. J. Clarus 332. rat. Crim. In the Empire the Ban ſuc- 
ceeds in the place of it; In England the Outlawry is ſomething like 
it. | | 


Where the Criminal is condemned in a Capital Puniſhment, it 
« C.9.47. 20. muſt be preſently executed upon him. But the word preſently 
may be taken with ſome latitude, and extended to thirty Days, or 
» D. 1. 5. 18. farther upon good reaſons. * Women while with Child muſt not be 
&D.48.19.3. put to Death till the Delivery; for the Infant in the Womb is in- 
nocent; and all Corporal Puniſhment againſt a Woman with Child 
ought to be deferr'd, if it may be prejudicial to the Birth. See pag. 

IOL. | | 
*D. 48. 20. 1. Note that Confiſtation of Goods and Eſtate is incident to all ca- 
pital Puniſhments. This was a forfeiture of Eſtate to the Fi/cus) 
| or Exchequer as may be gathered from the Etymology of the word. 
7 Nov. 17. . But alis holding it unjuſt that Parents and Children ſhould 
12- :4c.14.Þe excluded from a ſhare of the Eſtate in Crimes under High- Trea- 
es ſon, order'd that there ſhould be no forfeiture if there were any De- 
ſcendants or Aſcendants in the firſt, ſecond or third degree. The 
Wife alſo had her portion or ſhare out of the Effate of the Criminal. 
But if the Criminal was condemned for Treaſon, all his Eſtate was 

| forfeited to the Fiſcus or Exchequer, except the Wite's Portion. 


Vide Ante Of Treaſon. p. 272. 


C. 9. 8. 5. 4. If the Criminal for fear of Puniſhment for Treaſon, does : alienate 
any part of his Patrimony, the alienation is void; for the forfeiture 

2 D. 49. 14- has relation to the time of the Treaſon committed: But in other 

46. 6. Crimes the alienations are good and valid, if they are made before 
Sentence or Condemnation. 


There are many Queſtions belonging to this Head about the forfeiture 
of Feuds, Rights of Patranage, Eccleſiaſtical Benefices, Rights and 
Actions, of Goods acquired after the forfeiture or Confiſcation, 
&c. "67 
In England, after an Offender is attainted of Treaſon or Felony, 
and hath Judgement of Death, he forfeiteth Lands and Goods, except 
in the County of Kent or Glouceiter upon the Death of a Felon; for 
then after the King had. the profits of the Lands by the ſpace of a 
year and a day, by Cuſtom they ſhall revert to the Heirs. There ts 
alſo a forfeiture of Goods only, as upon flight in Treaſon or Felony ; 
in Petty Larceny, in Homicide by Chance-medley, or de defendendo, 
and where a Clerk is convict. Vide Pulton de pace, &c. Tit. Forfei- 
cure. | e 
But in other Countries and Nations (unleſi there is a local Statute 
I | | . fo 


r 
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vil Las. 337 


- = * ER — gw reg = 2 — 
Chap 4. Imperial of O 
to the contrary, as in ſome Provinces and Cities) the Deſtendants,. 
" Aſcendants, or Collateral Kindred in infinitum are preferr'd before 
"rhe Exchequer; except in the caſe of High Treaſon. Perez. in C. g. 
9. U. 22. V. before Of Treaſon and of Homicide. p. 271. 478. _ 
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Il. Not Capital Puniſhments are, 2%; e nt | 

i*, Relegation, a b perpetual or temporal Baniſhment from Nomen p. 48. 24, 
or ſome other particular place. It may be without the loſs of the“ 
rights of a Citizen, or of Eſtate, or of the Power to make a Will. 2 ke] 15. 
or to ſucceed as Heirs, Sc. 4It may be alſo a Baniſhment into an D. 48. 22. 
Iſland, or to a certain part of a Province, or a Confinement to a7 * 9 
Man's own Houſe, &r. It is a much leſs Puniſhment' than Depor- 
tation. # | ET 
Among ſt us Tranſportation to the Weſt-Indies is ſomet hing like 
t. | . | 


zd, * Stigmatizing or Branding with a hot Iron upon the Face c. 9. 47. 17. 
was cuſtomary till it was forbidden by the Emperor W ugh who 
ordered that the mark ſhould be rather made in the Hands or Legs 
of the Criminal; thinking it undecent and odious that the Face of a 
Man ſhould be induſtriouſly deformſdd. 


Ss AE 


By the 5 Ann. c. 6. fo much as concerns the inflitting the Puniſh- 
ment of Burning in the Cheek is Reptaled; and where any Perſon 
* ſhall be convitt of Theft or Larceny ſath Perſon ſhall be burnt in © 
the Hand as formerly. u e- edgy agrees 

Note that the Benefit of the Clerg y was heretofore for the encourage- 
ment of Learning, @ Benefit obtained by Reading, /0 that if the Cri- 
minal could read He ſaved his Life. But now by this Statute Read. 
ing is not required, and therefore any Perſon 7 Theft or Lar- 
ceny, for which he ought to have the benefit of Re 15 Praying tbe 
benefit of this AtF ſhall not be required to Read, but be puniſhed 17 | 
burning of the Hand of courſe as a Clerk convict. See 4 Georg. ch. 
concerning Tranſportation. © . ods 


* 


3, f Cutting off a Member or a Limb (as one Hand or Foot) is al- * Nov. 134. 
low'd, and it ought regularly to be the left Hand. A 8 Fugitive 33. 
Bondman might be puniſhed by the cutting off one of the Feet, and 
a Fal/ifyer by the loſs of one of his Hands, that the Criminal may 
ſuffer in that part with which he committed the Crime, | 


As Deut. xxv. 11. 


Membrum (a Limb) is that ve with which the whole Body is mo - 
ved; wherefore the Finger, the Noſe, Ear, Sc. cannot come under 
that Denomination. | | | +95 
hu, 1 the Baſtinado is a puniſhment for“ Freemen of * D. 48. 19. 
inferiour Rank; but ' Bondmen were puniſhed by Whipping and 15 48. 65 
Scourging. | 28. 4. 
| Rrrr Therefore 
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Þ Honeftiores Fiſtibus non ſuljiciuntur. D. 48, 79. 28. 2. 
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Therefore St.Paul argued that he ought not to have been ſtourged, be- 
ing 4 hats Citizen” Acts xvi. 37. The Baſtinado is 6 — Pu- 
niſhment among ſi the Turks at this day. Gothotred. ad l. 7. D. de 
poenis. But in 1 W bipping and Scourging is the proper Pu- 
niſhment, and not the Baſtinado. 


gihly, In iſonmont has been reckon'd alſo amongſt the Puniſhments. 
« ©. 9. 47. 6. But it ought not to be ł perpetual, becauſe it is rather to be eſteem d 
- 48. 19. 8. a Confinement for the preſent than a Puniſhment. 


By the Canon Law end Cuſtom of moſt Countries perpetual Impri- 

fonment is in uſe. c. quamvis. de pœnis in 6. Jo are publick Work- 

iC. 9. 47. 19. houſes and Bridewels, though they were not allow'd by the Civil 
9.47.19 2 | 


„D. 48. 19. G, m Iufamy was a common Puniſhment amongſt the Romans... 
8. It is a Diminution af a Man's Credit and Reputation, by which one 
is not to be reckon'd in the number of good and honeſt Per- 
_ Diſgrace alone then was thought a ſuthcient guard to the 
aws. | 
There is an Infamy of Law and of Fast. | 
1. An Infamy of Law is where the Law declares any Perſon to 
be Infamous. This may be inflicted three ſeveral ways. x. Where 
the Law declares fome Perſons to he infamaus without any Judicial 
*D. 4. 2. 2. Sentence. As when one turns © Stage-Player for gain, or is a gri- 
ping Uſurer, or takes Uſe upon Uſe, Sc. 2. P By a Judicial Sentence 
— when one is pronounced guilty of a Crime. 3.4 By the nature of 
C 2.12.8. the Puniſhmept, which may be inflicted without Judicial proceſs, 
4D. 3. 2. . as when a Soldier is caſhier'd for Cowardice, * or when one hath re- 
D-3-2-22- ceiv'd the Baſtinado upon juſt Cauſe. Ai -; 
„P. 4. 2. 39. *Infamy of Fact is when one is eſteemed a ſcandalous Perſon a- 
C. 12.1.2. mong(t creditable and 2 Men. As an Adulterer, Thief, Gc. 
This is not propeny Intamy, for we ought to be guided by Law, 
and not by the Opinion or Fancy of private Perſons. | 
C. 12.1.2, The Effect of Infamy is that thoſe who are declared to be infa- 
mous are uncapable of ignitles and Honours. Neither can they be 
« D. 3. 1. 8. Judges or v Advacates, or Witneſſes, or * Heirs in a Teſtament. 


LO 
© ©. 3. 13, 


18528525. But thoſe that are Infamays in fact only, are not ſubject to theſe in- 


capacities. But bath are capable of burthenſome Offices; for other. 
wife they would be honour d, not puniſhed. Tho' an innocent Man 
is declared Infamous by Sentence or by Condemnation, yet the Sen- 
tence mult be taken for Truth; for it would be abſurd to make a 
ueſtion after Trial. 


5b. 3.1.9.& ? Infamy ceaſes and is «boliſbed by lapſe of time, if it was only tem- 
FD. $-4-% poral, or by the particular Miu, pardon of the 88 

7%, A Fine or pecuniary Mulct is reckon'd amongſt the Puniſh- 
| ments which are not Capital. This being inflicted, the Sentence 
* 1. 4. 17. 2. OUght to be preſently executed. For tho Debtors are indulged a 


C. 9. 4. 5- time 


„ rere OO 9 0 _- + 


— — A. 


= Nin natura probrum e/t, quod poteſt etiam in Hominem igdoneum. incidere, D. 5 o. 16. 
42. I | | | | 


Chap. &. | Imperial or Civil Law. oe 23 


time for payment after the Condemnatio 
that Criminals ſhould have ſuch favour. 
he ee the OY II / only as far as his 
Eſtate will extend, as is rd in the caſe t; for if he is D. 48. 19. 
not able to diſcharge the Fine, he ſhall undergo a re Puniſh. * 3 
ment in lieu of it. 
dau, An Arbitrary puniſhment is where no certain Puniſhment is 

directed by the Law, but a Puniſhment is aſſign d according to the 
_ diſcretion of the Judge. This takes place in Miſdemeanors, and 

Crimes which have no 3 name in the Law. * Thus one may » D. 48. 19. 
be ls uncapable of all publick Offices for a Time or for 9 
ever, C 


Vide Antea, Book 3. . Chap. 7. N. 250. 
In England the »/ual Puniſbhments in Treaſon are Drawin Hang- 
— 5 and Quarter ing, or 22 ſunle ſs for counter rrfoirng Orin) bt but 


— Fes and ee for 4 fe 10 Hanging in er or 


- = EL _— "uh «45 e = th and 
ter as om Murt ber; laury, Forfeiture 
42 and a in the 5 of 
ly of Goods, Pillory, 


eateſt Crimes. But ſometimes Boheme on- 

ine, Impri it, cutting of the Hands or 
Ears, Whipping, &c. for the greater of leſſer Miſdemeanors. And 
fo by the Canon Law the Puniſhments are, the Major and Minor 


Excommunication, Eccleſiaſtical Interdifts, Degradation, Deprivatio | 
ab Officio & Beneficio, $n/penſtow, &c. 


Let theſe Rules be obſerv'd concerning Crimes and Puniſbments. 


q 


* 
_ l ee. Den. 
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there i is no reaſon 
ſhall the Criminal 


© Crimes ought not to go unpuniſhed. e P. 9. 2. 51, 
d Bur it is better that a Crime ſhould be unpuniſhed chan an inno- 7 49 
cent Man ſuffer for it. e x 


Mere Thoughts are not puniſhable by Human Laws. 20. 48. 19. 
An * to commit a Crime is hot putiſhable, or is to be hp. . 
more gently corrected than a Crime perfected and conſummated; Deut. xi. . 
ER u Genes of High Nature. C. 9. 8. 5. D. 48. 8. 1. „ 1. 
rimes committed in a ſudden Heat of PAH 0 or thro 
Grief, or thro' Negligence are to be more 15 = puniſhe 
Crimes committed Deſign and Deliberation. D. 48. 8. 1. 5. 
Crimes long ago committed, or Criminals under long Imprifon- + p. 4s. 19. 
ment are to be puniſhed with more Moderation than thoſe Crimes 25. 
committed or thoſe Criminals convicted lately and as of yeſterday. 
i He that commits an Offence by Commend of bis Superior is "ily i D. 50. 17: 
Idly 57. 


. "IF 
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juſt 5 7 7 of : 
than D. 50. 17. 
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ce 


mairficia qr non et D. 9. 2. 51. 2 
4 Satius 7 . relingui facinus nocentis quam innocentem dammari. D. 48. 19: 5. 
* Cagitarroniz parnam nome potizar, D. 48. rg. 18. 
f Duid obfuit conatus cum Injuria aun haberit nm. D. 2. 2. f. 
1 Ia mateficiis voluntas Inectarur non Ent. D. 48. 8. 14. 
Maleficia voluntas & propoſitum 2 — D. 47. 2. 63. ri in onmibus 


s Judiciis & ærati & impradent D. 50. r7. 108. 
Nom eo modo puniendos eos d longo Tenporu is reaty agen um eur gui in recenti ſontengi- 
am excimum. I. 48. 49. 
Alen yu ran Mundt eee fee 4. ignoftitur ſervis fi vel Dominis pe 
Fudicis abquid 


his qui vier Deminorum abvomperoverint. o. 19. 1 1 
182 videtar dal fue, qui porove 1 Babel. D. $0: . 167 e Par 
num dat qui Jubet Dare. D. 50. 17. 169. 
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* mildly to be puniſhed than He that commands; or in ſmall Offences 
he may be pardon'd. _ 2 0 Tis) 1 
D 48. 19. He that gave Counſel and Direction to commit an Offence may 
16. be puniſhed with the fame Puniſhment as He that committed it, if 
the Crime had not been committed at all without ſuch Direction. 
D. 48. 5. 12 & 14. | wry 
D. 47. 2. 0. The Acceſſory may be puniſhed as ſeverely as the Principal if 
3. He alliſted at the time when the Crime was committed. But if He 
aſliſted long before the Fact was committed, or afterwards, He may 
be puniſhed with more Moderation, 8 1.00 1405 
D. 50.17. m He that is guilty himſelf ought not to demand that another 
"IF ſhould be puniſhed. | 
b. 48. 19. a ln Puniſhments a Judge ought not to affect Severity or Clemen- 
11. cy. * e ' 55 | fo 
»N.48. 19. et Penal Laws ought to be conſtrued in the kindeſt and moſt 
42. moderate ſenſe as to Puniſhment, and when the Law is dubious. 
But a Penal Law tho' it cannot be Extended in the kind or nature 
of the Puniſhment, yet it may fometimes be extended to comprehend 
» D. 48. 9. 3- more? Perſons than are directly named, as when they are of equal 
Degree in the caſe of Parricide; and alſo the Law may be extended 
* D. 48. 6. 5. by interpretation as to the 4 Cœime which ariſes from an illegal Act; 
D. 48. 12. 8. tho' that Crime was not deſigned to be committed. For the Inten- 
tion of the Legiſlator ought to be conſidered in Penal as well as in 
Civil Laws. . | | 
P. 50.17. He that may abſolve may condemn. 
5. 50.17. But the Law is more inclin'd to abſolve than condemn. 
125. tHe that diſobeys the Commands of the Pretor by word of 
P. 50. 27. mouth, is as Diſobedient as He that contemns his Edict.. .'- 
„B. 48.19. Puniſhments ought to be inflicted publickly for Example-ſake: 
6. 1. The Puniſhment ought to over-balance the Advantages that 
were made by the Crime. 7 * 
x1). 48.19. * Thoſe that cannot pay a pecuniary Mul&t, may ſuffer Corporal 
. 3 Puniſhment in ſtead of it. ö | Kor 


Puniſhments 


— — ld — 


— 


k Suadendo juvifſe ſceleris eft inflar. D. 48. 19 16.—Conſilium dare videtur qui perſuadet 
& impellit, atq; inſtruit conſilio ad furtum faciendum. D. 47. 2. 50. 3.---Sed gui tantum 
Conſilium dedit atg; hortatus eft ad furtum fuciendum non tenetur furti. I. 4. 1. 11. ' 

 Opem fert qui Miniſterium atq; Adjutorium ad ſuſcipiendas res præbet. D. 47. 2. 

o. 3. | | | 
In malefitiis Ratihabitio mandato @quiparatur. D. 50. 17. 152. 1. 3 
n Illi debet permitti pœnam petere, qui in Ipſam non incidit. D. 50. 17. 154. Huſtra 
fibi fidem quis poſtulat ab eo ſervari cui fidem d ſe præſtitam ſervare recuſat. X. De Reg. I. 

5. in 6. 

Per ſpiciendum eft Fudicanti ne quid aut durius aut remiſſius conſtituatur quam cauſa depo /- 
cit. D. 48. 19. 11. . | 

* Interpretatione Legum pœnæ molliendæ ſunt potius quam aſperandæ. D. 48. 19. 42.---In 
pœnalibus cauſis benignius interpretandum. D. 50. 17. 155. 2. 

Nemo qui condemnare poteſt abſolvere non potgſti. D. 50. 17. 37. Qui damnare poteſt, is 
abſolvendi guog; poteſtatem habet. D. 42. 1. 3. | 

* Favorabiliores Rei potius quam Actores habentur. D. 50. 11. 125. Odia reſtringi & 
Favores convenit ampliari. 15. de Reg. Jur. in 6. | 

* Qui vetante Prætore fecit, hic adverſus Edictum feciſſe dicitur. D. 50. 17. 102. 

» Pænd Homines affictuntur ut exemplo deterriti minus Delinguant. D. 48. 19. 6. 1. 

Nemo ex ſuo Delitio meliorem ſuam Conditionem facere potgſt. D. 50. 17. 134. 1. 


* Prefides eis qui pœnam pecuniariam Egentes eludunt coercionem extraordinariam inducant. 
D.. iCo bo $. N | | 


2 
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Chap 4 Imperial or. Civil 22 N A 


7 Punifhments ought not to be extended to the Heirs, Ge. of t he 7'D, . iy. 
Criminal; for the principal Deſign of Puniſhment is Reformation. 

: Thoſe who by reaſon of Infancy, Sc. do not underitand the Di- © 9 47 7. 
ſtinction betwixt Good and Evil oaght not to be puniſhed. 

* A Minor that is near Fourteen years of Age may be puniſhed as + o. o. 17.3. 
a Criminal. 

b In Puniſhments the Quality, Sex and Age of the Criminal ought 5 48. 19.9 
to be conſidered. 

© Alſo there ought to be ſeverer Puniſhment, when one offends or © D. 48. 1g. 
injures Parents, Maſters or Magiſtrates. * 

4d The Place too ought to be regarded, as whether the came p 49. 19. 
was committed in the Temple or Market- place, or in private. ** I 

The Time, (as whether by Night or Day, whether the firſt, ſe- *D. 48. 19, 
cond or third time) ought to create a Difference in the Puniſhment. 16.5. 

The Dean and the * Quantity of the Thing ſtollen, Sc. and the * D. 48. 13. 

b nanner of doing the wrong ought to encreaſe or diminiſh the Pu- 


niſhment. 8 FD. , 48. 19. 
i Tho' a Crime is puniſhable by ſeveral Laws, the Criminal ſhall * 8 1 18. 1. 
be puniſhed but once. 48. 2.14. 


k Where a Mult is Arbitrary and at the Diſcretion of the Court, D. 50. 17. 
Regard ought to be had to the Poverty or of the Criminal; 73˙ 
but not where the Fine is impoſed by Law 

| When one ſuffers a Puniſhment for his own fault, no one is . 80. 17 
bound to make him amends for it. 46. 


The 
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Si pena alicui irrogatur, Receptum eft ne ad Hæredes tranſeat. D. 48. 19. 20. Ex De- 
lifts — Heres teneri non Debet. D. 50. 17. 38. 
Haredem non ſolent Actiones tranfire que panales ſunt ex maleficio, D. 50. 17. 
111. 1. 


Unuſquiſque ex fuo admiſſo ſorti ſubjicitur. D. 48. 19. 26.— Peccata ſuos Teneant Authores ; 
net ulterius progrediatur metus quam Reperiatur Deliftum. C. g. 47. 22. 

* Impunitas Delicti prapter * non datur, i made in . quis jit in quam Crimen guad 
intenditur cadere poteſt. C. 9. 47. 

* Pupillus gui proximus pubertati 77 capax eft furandi & 2 Jaciendæ. D. 50. 17. 
111. 

o Sciendum eft Diſcrimina eſſe pœnarum, neg; omnes eadem pœna adfici poſſe. D. 48. 
19. 9. 11. 

Ferd in omnibus pœnalibus fudiciis & etati & imprudentiæ ſuccurritur. D. 50. 17. 108, 

© Perſona peci atur ejus qui fecit & on 4 paſſus eff, D. 48. 19. 16. 3. Levis duntax- 

at ceftigatio conceſſa eft Docenti. D. 

* Locus facit ut idem vel Furtum vel Sarriegiun fit. D. 48. 19. 16. 4- 

 Ktrox injuria eſtimatur ex Loco. l. 4. 4. 9 
2 Tempus diſcernit emanſorem d fugitive, Furem Nefurnum 3 Diurno. D. 48. 1 9. 
16. 5, a 

f Sacrilegia extra ordinem puniantur. D. 48. 13. 4. 2. 

Wy diſcernit Furem ab Abiged. D. 48. 19. 16, 7. 
Hominem veneno extinguere quam occidere gladio. C. 9. 18. 1 alan drlinguen- 

res ut bond oh majore pœnd excuſantur, tlam committentes ut contumaces plectuntur. D. 23. 
2, 68. 

Nimium multis per ſonis graſſantibus exemplo Opus g. D. 48. 19. 16. 1 o. 
Nemo ob idem crimen pluribus Legibus reus fiet. D. 48. 2. 14. 

* In condemnatione Perſonarum gue in id quod facere poſſunt damnantur, non totum quad 
habent extorquendum eft, fed & ipſarum ratio habenda eft ne egeant. D. 50. 17.173. 1n- 
fer Mulctam & Pœnam multum intereſt, D. 50. 16. 131. 1, & l. 244. 

und d quoquam Pang nomine eractum eſt, id eidem reftituere nemo cogatur. - D. 50. 17. 
4 Quad — ex culpa ſua Dammum ſentit, non _—_ a D. 50. 17. 203. 
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„ P. go. 17. m The Puniſhment due to a Crime committed ought not to be en- 


5 OT creaſed by reaſon of any thing that happens afterwards. | 
=D. 48. 21.1. A Man muſt be pardon'd that uſes unjuit Methods to ſave his 
Life. 


I have now ſhewn in this laſt Book. 1. What Perſons are requiſite 
to a Trial in Judicature. 2. The Cauſe or Queſtion to be try'd, 
with the nature of Proof in general and in particular. 3. The Form 
and Manner of the Proceedings in Civil and Criminal Cauſes. 

And as intended at the entrance of this Work, I have conſider'd 
(as plainly and diſtinctly as I was able) the three Objects of the Law, 
viz. Perſons, Things or Rights, Actions or Judicature. 


- " — 


—— 


m Nunguam creſcit ex poſt fatto præteriti Delicti æſtimatio. D. 50. 17. 138. 1. 
n Ignoſcitur ei qui ſanguinem ſuum qualiterqualiter redemptum velit. D. 48. 21. 1. In 
omnibus cauſis, praterquam in ſanguine, gui Delatorem corrupit pro convitto habetur. D. 47. 
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